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Dear Ms. Strano and Ms. Alder Reid,
The Center for Immigration Studies (CIS) submits the following public comment to the U.S.
Department of Justice (DOJ) and U.S. Department of Homeland Security (DHS), U.S.
Citizenship and Immigration Services (USCIS) in response to the departments’ request for
comments on the Joint Notice of Proposed Rulemaking (JNPRM) titled Procedures for Credible
Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT Protections by
Asylum Officers, as published in the Federal Register on August 20, 2021. 1
CIS is an independent, non-partisan, non-profit, research organization. Founded in 1985, CIS
has pursued a single mission – providing immigration policymakers, the academic community,
news media, and concerned citizens with reliable information about the social, economic,
environmental, security, and fiscal consequences of legal and illegal immigration into the United
States. CIS is the nation’s only think tank devoted exclusively to the research of U.S.
immigration policy informing policymakers and the public about immigration’s far-reaching
impact.
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I.

INTRODUCTION

Through this JNPRM, DOJ and DHS are proposing to amend various immigration regulations
relating to the determination of certain protection claims made by aliens 2 subject to expedited
removal.
Specifically, the rule3 would allow asylum officers (AOs) within USCIS to adjudicate, as an
initial matter, applications for asylum under section 208 of the Immigration and Nationality Act
(INA)4, for statutory withholding of removal (statutory withholding) under section 241(b)(3) of
the INA5, and for withholding and deferral of removal pursuant to the Convention Against
Torture (CAT)6 brought by aliens who are subject to expedited removal proceedings under
section 235(b)(1) of the INA7 and who were determined by AOs to have a “credible fear” 8 of
persecution and/or torture.
2

See section 101(a)(3) of the INA (2021) ("definitions" section; "The term ‘alien’ means any person not a citizen or
national of the United States.”), available at: https://www.uscis.gov/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-029/0-0-0-101.html; see also Section 101(a)(22) of the INA (2021) ("The term ‘national of the United States’ means:
(A) a citizen of the United States, or (B) a person who, though not a citizen of the United States, owes permanent
allegiance to the United States."), available at: https://www.uscis.gov/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-00-29/0-0-0-101.html; Miller v. Albright, 523 US 420, 467 n. 2 (1998) (Ginsberg, J., dissenting) (“Nationality and
citizenship are not entirely synonymous; one can be a national of the United States and yet not a citizen.”), available
at:
https://scholar.google.com/scholar_case?case=16706312627647904855&hl=en&as_sdt=6&as_vis=1&oi=scholarr#[
31]; Andrew Arthur, Defining Immigrants, Noncitizens, Aliens, Nonimmigrants, and Nationals,
Who's Who in Immigration Law?, CENTER FOR IMMIGRATION STUDIES (Jun. 26, 2017) (“So, citizens are nationals of
the United States, but not all nationals are citizens. Therefore, the term "noncitizen" includes aliens and nationals
who are not citizens. But, nationals are not subject to removal proceedings under section 240 of the INA, only aliens
are; therefore, any case that discusses whether or an individual is to be removed, unless it is a case involving
contested citizenship, relates to an ‘an alien’ not a ‘noncitizen’.”), available at: https://cis.org/Arthur/DefiningImmigrants-Noncitizens-Aliens-Nonimmigrants-and-Nationals.
3
Id. at 46909 (Aug. 20, 2021) (“[T]his rule proposes at 8 CFR 208.2(a)(1)(ii) and 208.9 to provide USCIS asylum
officers the authority to adjudicate in the first instance the protection claims of individuals who receive a positive
credible fear determination, and that they do so in a nonadversarial hearing.”), available at:
https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat.
4
Section 208 of the INA (2020), available at:
https://www.dhs.gov/xlibrary/assets/training/xus/crcl/asylumseekers/crcl_asylum/pdfs/Immigration%20and%20Nati
onality%20Act%20208.pdf.
5
Section 241(b)(3) of the INA (2020), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USCprelim-title8-section1231&num=0&edition=prelim.
6
See Fact Sheet: Asylum and Withholding of Removal Relief, Convention Against Torture Protections, U.S. DEP’T
OF JUSTICE (Jan. 15, 2009) (“CAT protections relate to the obligations of the United States under Article 3 of the
United Nations Convention Against Torture. This is an international treaty provision designed to protect aliens from
being returned to countries where they would more likely than not face torture. Torture is defined, in part, as severe
pain or suffering (physical or mental) that is intentionally inflicted by or at the instigation of or with the consent or
acquiescence of a public official, or other person acting in an official capacity. Under this treaty provision, the
United States agrees not to “expel, return, or extradite” aliens to another country where they would be tortured.”),
available at:
https://www.justice.gov/sites/default/files/eoir/legacy/2009/01/23/AsylumWithholdingCATProtections.pdf.
7
Section 235(b)(1) of the INA (2020), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USCprelim-title8-section1225&num=0&edition=prelim.
8
Id. at cl. (B)(v).
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This proposal reflects a significant procedural change from current administrative practices.
Under current regulations9, aliens apprehended entering the United States illegally or without
proper documents are subject to expedited removal 10, allowing DHS to quickly remove them
without placing them before an immigration judge (IJ) in removal proceedings under section 240
of the INA11.
There is a notable exception to this quick-removal process if the alien requests asylum or claims
a fear of harm if returned.12 In that scenario, the alien is interviewed by an AO to determine
whether the alien has a “credible fear”13. The credible fear interview serves as a screening
process to determine whether the alien may be eligible for asylum.14
Under the current regulations, if an alien receives a “positive credible fear determination” from an
AO, the alien is placed into removal proceedings before an IJ to apply for asylum, statutory
withholding, or CAT.15 If the alien receives a “negative credible fear assessment” 16, the alien can
seek a review of that decision from an IJ.17 If the IJ agrees with the assessment of the AO 18, the
alien is to be removed. If the IJ reverses the AO and finds that the alien has satisfied the credible
fear standard, the alien is placed into removal proceedings, again to apply for protection. 19
While this proposed rule does not change the underlying eligibility for asylum, statutory
withholding, or withholding or deferral under CAT, an explanation of each kind of relief and of
the expedited removal process (set forth in section II, below) is necessary to explain why the
JNPRM’s proposed procedural change is ultra vires and would expose the Departments to
significant litigation risk should they finalize this regulation as drafted.

9

See 8 CFR § 235.3(b)(8) (2021), available at: https://www.law.cornell.edu/cfr/text/8/235.3.
Section 235(b)(1) of the INA (2020), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USCprelim-title8-section1225&num=0&edition=prelim.
11
Section 240 of the INA (2021), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelimtitle8-section1229a&num=0&edition=prelim.
12
See section 235(b)(1)(A)(ii) of the INA (2020) (“Claims for asylum. If an immigration officer determines that an
alien (other than an alien described in subparagraph (F)) who is arriving in the United States or is described in clause
(iii) is inadmissible under [section 212(a)(6)(C) or 212(a)(7) of the INA] and the alien indicates either an intention to
apply for asylum under [section 208 of the INA] or a fear of persecution, the officer shall refer the alien for an
interview by an asylum officer under subparagraph (B).”); available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1225&num=0&edition=prelimid; id.
at subpara. (B) (“Asylum interviews”).
13
8 CFR § 235.3(b)(4) (2021), available at: https://www.law.cornell.edu/cfr/text/8/235.3
14
See Andrew Arthur, DHS/DOJ Propose Changes to Asylum Process at the Border, Boosting grants, slowing
removals, facilitating releases of illegal migrants, and encouraging fraud, CENTER FOR IMMIGRATION STUDIES
(Aug. 18, 2021, available at: https://cis.org/Arthur/DHSDOJ-Propose-Changes-Asylum-Process-Border.
15
8 CFR § 208.30(f) (2021), available at: https://www.law.cornell.edu/cfr/text/8/208.30.
16
Id. at subsec. (g).
17
Id. at para. (g)(1).
18
8 CFR § 1208.30(g)(2)(iv)(A) (2021), available at: https://www.law.cornell.edu/cfr/text/8/1208.30.
19
Id. at cls. (iv)(B) and (C).
10
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The proposed rule20 would also amend the regulations implementing the parole authority in
section 212(d)(5)(A) of the INA21 for aliens in expedited removal proceedings prior to a credible
fear screening.
Congress mandated that aliens in expedited removal proceedings be detained: detained when
apprehended22; detained pending an interview on a credible fear claim 23; and detained pending a
determination on any subsequent asylum claim 24.
Despite these congressional detention mandates for aliens in expedited removal proceedings, the
current regulations provide for the release of aliens subject to expedited removal in extremely
limited situations. Specifically, 8 CFR § 235.3(b)(2)(iii)25 states:
Detention and parole of alien in expedited removal. An alien whose
inadmissibility is being considered under this section or who has been ordered
removed pursuant to this section shall be detained pending determination and
removal, except that parole of such alien, in accordance with section 212(d)(5) of
the Act, may be permitted only when the Attorney General determines, in the
exercise of discretion, that parole is required to meet a medical emergency or is
necessary for a legitimate law enforcement objective. (Emphasis added.)
Similarly, 8 CFR § 235.3(b)(4)(ii)26 provides:
Detention pending credible fear interview. Pending the credible fear
determination by an asylum officer and any review of that determination by an
immigration judge, the alien shall be detained. Parole of such alien in accordance
with section 212(d)(5) of the Act may be permitted only when the Attorney
General determines, in the exercise of discretion, that parole is required to meet
20

See Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 49610 (Aug. 20, 2021) (“To ensure effective
implementation of the expedited removal system, this rule also proposes to revise the parole considerations prior to a
positive credible fear determination in 8 CFR 235.3. The current rule limits parole consideration before the credible
fear determination to situations in which parole “is required to meet a medical emergency or is necessary for a
legitimate law enforcement objective.” 8 CFR 235.3(b)(2)(iii), (b)(4)(ii). Under this proposed rule, DHS also would
be able to consider whether parole is required “because detention is unavailable or impracticable.”), available at:
https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat.
21
Section 212(d)(5)(A) of the INA (2021), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USCprelim-title8-section1182&num=0&edition=prelim.
22
Section 235(b)(1)(B)(iii)(IV) of the INA (2021) (“Mandatory Detention. Any alien subject to the procedures
under this clause shall be detained pending a final determination of credible fear of persecution and, if found not to
have such a fear, until removed.”), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelimtitle8-section1225&num=0&edition=prelim.
23
Id.
24
Section 235(b)(1)(B)(ii) of the INA (2021) (“Referral of certain aliens. If the officer determines at the time of the
interview that an alien has a credible fear of persecution (within the meaning of clause (v)), the alien shall be
detained for further consideration of the application for asylum.”), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1225&num=0&edition=prelim.
25
8 CFR § 235.3(b)(2)(iii) (2021), available at: https://www.law.cornell.edu/cfr/text/8/235.3.
26
Id. at subpara.(4)(ii).
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a medical emergency or is necessary for a legitimate law enforcement objective.
(Emphasis added).
The JNPRM would amend these provisions27 to allow DHS to parole any alien subject to
expedited removal at any point during the expedited removal process in any situation where, in
the department’s discretion, “detention is unavailable or impracticable.”
That amendment would also be ultra vires, and in excess of the authority granted to DHS and
DOJ under section 212(a)(5) of the INA, as explained in section V, below.

II.

ASYLUM, STATUTORY WITHHOLDING, AND CAT, AND THE EXPEDITED REMOVAL
PROCESS

As noted in section I, a background explanation of asylum, statutory withholding, and CAT, as
well as of the expedited removal process, is necessary to understand the implications of the
proposed changes in the JNPRM.
A. Background on Asylum
Congress, through the INA, has established various levels of permanent and temporary legal
immigration per fiscal year, while exempting certain categories from numerical limitation. In
general, the INA establishes three avenues for an alien to become a lawful permanent resident
(LPR), putting them on a path to U.S. citizenship28: family-based petitions, employment-based
petitions, and the “diversity visa lottery”.29
Combined, the United States awards approximately one million green cards to new LPRs each
fiscal year.30 In addition to permanent immigration, there are a variety of nonimmigrant visas
that allow foreign nationals to be admitted temporarily for business or pleasure 31, as students32,
or as guest workers33, to name just a few nonimmigrant visa categories.
Despite a plethora of legal immigration options available, many aliens seek to enter the United
States without a visa or other permission to live and work in this country. Many of these
inadmissible aliens claim, legitimately or otherwise, to be asylum seekers to remain in the
27

See Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 46946 (Aug. 20, 2021) (amending 8 CFR §§
235.3(b)(2)(iii) and (4)(ii)), available at: https://www.federalregister.gov/documents/2021/08/20/202117779/procedures-for-credible-fear-screening-and-consideration-of-asylum-withholding-of-removal-and-cat.
28
See section 316(a) of the INA (2021) (“Requirements of naturalization”), available at:
https://uscode.house.gov/view.xhtml?req=granuleid%3AUSC-prelim-title8-section1427&num=0&edition=prelim.
29
See section 201 of the INA (2020), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelimtitle8-section1151&num=0&edition=prelim; and section 203 of the INA (2020), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1153&num=0&edition=prelim.
30
Julia Gelatt, Explainer: How the U.S. Legal Immigration System Works, MIGRATION POLICY INSTITUTE (April
2019), available at: https://www.migrationpolicy.org/content/explainer-how-us-legal-immigration-system-works.
31
Section 101(a)(15)(B) of the INA (2020), available at:
https://uscode.house.gov/view.xhtml?req=(title:8%20section:1101%20edition:prelim).
32
Id. at subparas. (F) and (M).
33
Id. at subpara. (H).
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country, and it is beyond cavil that many aliens without a legitimate claim to asylum game the
credible fear process to gain indefinite entry into the United States. 34
An applicant for asylum has the burden to demonstrate that he or she is eligible for that
protection.35 To satisfy that burden, the applicant must prove that he or she is a refugee. 36
A “refugee” is a person outside of his or her country of nationality or habitual residence who is
“unable or unwilling” to return to that country “because of persecution or a well-founded fear of
persecution on account of race, religion, nationality, membership in a particular social group, or
political opinion.”37 The statutory requirement that the fear of harm be based on one of the five
enumerated grounds is sometimes referred to as the “nexus requirement.” 38
The burden that an alien must carry to establish a “well-founded fear” is not a heavy one. The
regulation governing asylum eligibility explains:
An applicant has a well-founded fear of persecution if:
(A) The applicant has a fear of persecution in his or her country of nationality or,
if stateless, in his or her country of last habitual residence, on account of race,
religion, nationality, membership in a particular social group, or political
opinion;
(B) There is a reasonable possibility of suffering such persecution if he or she
were to return to that country; and
(C) He or she is unable or unwilling to return to, or avail himself or herself of the
protection of, that country because of such fear. 39

34

See Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 46909 (Aug. 20, 2021) (“The ability to stay in the
United States for years waiting for an initial decision may motivate unauthorized border crossings by individuals
who otherwise would not have sought to enter the United States and who lack a meritorious protection claim.”),
available at: https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fearscreening-and-consideration-of-asylum-withholding-of-removal-and-cat
35
8 C.F.R. § 1208.13(a), available at: https://www.law.cornell.edu/cfr/text/8/208.13.
36
See section 208(b) of the INA (2020), available at:
https://www.dhs.gov/xlibrary/assets/training/xus/crcl/asylumseekers/crcl_asylum/pdfs/Immigration%20and%20Nati
onality%20Act%20208.pdf.
37
Section 101(a)(42) of the INA (2020), available at: https://uscode.house.gov/view.xhtml?req=granuleid%3AUSCprelim-title8-section1101&num=0&edition=prelim.
38
See Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear Review, 85 Fed.
Reg. at 36281 (proposed Jun. 15, 2020) (to be codified at 8 C.F.R. §§ 208, 235, 1003, 1208, and 1236), available at:
https://www.federalregister.gov/documents/2020/06/15/2020-12575/procedures-for-asylum-and-withholding-ofremoval-credible-fear-and-reasonable-fear-review.
38
See Matter of A-C-A-A-, 28 I&N Dec. 84 (AG 2020) (“In this case, the Board neither analyzed in any depth
whether the evidence presented by the respondent established the nexus requirement, nor reviewed the immigration
judge’s ultimate determination that the respondent was eligible for humanitarian asylum.”), available at:
https://www.justice.gov/eoir/page/file/1319866/download, vacated on other grounds Matter of A-C-A-A-, 28 I&N
Dec. 351 (AG 2021), available at: https://www.justice.gov/eoir/page/file/1415401/download.
39
8 C.F.R. § 208.13(b)(2)(i) (2020), available at: https://www.law.cornell.edu/cfr/text/8/208.13.
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The first and third factors above are subjective, that is, individual to the applicant. The second is
objective, meaning that the adjudicator must conclude that such persecution would occur, not
just that the applicant thinks it would.
In INS v. Cardoza-Fonseca40, the Supreme Court fleshed out the parameters of this standard:
“One can certainly have a well[-]founded fear of an event happening when there is less than a
50% chance of the occurrence taking place.” In fact, the Court suggested that a 10-percent
likelihood of persecution may be sufficient.
There are generally two different processes by which an alien may apply for asylum: The
affirmative asylum process (affirmative asylum) and the defensive asylum process (defensive
asylum).41
To obtain asylum through the affirmative asylum process, an alien must be physically present in
the United States and may apply for asylum regardless of how the alien arrived in this country or
the alien’s current immigration status.42 Affirmative asylum applications are filed with USCIS,
followed by a non-adversarial interview43, which is to say without confrontation or crossexamination by a government attorney, conducted by an AO.
If the application is denied, the alien can renew the application in removal proceedings before an
IJ44. An IJ is “an attorney whom the Attorney General appoints as an administrative judge
within the Executive Office for Immigration Review” (EOIR) 45. A defensive application for
asylum is one filed by an alien as a defense against removal from the United States. 46
For asylum processing to be defensive, the alien must be in removal proceedings in immigration
court before an IJ.47 Before an alien can file such an application, the IJ must have found that the
alien is removable because the alien entered without inspection or on some other ground of
removability.48 Those proceedings are adversarial, with the United States represented by an
attorney from U.S. Immigration and Customs Enforcement (ICE). 49

40

INS v. Cardoza-Fonseca, 480 U.S. 421, 431 (1980), available at:
https://supreme.justia.com/cases/federal/us/480/421/.
41
See Obtaining Asylum in the United States, U.S. CITIZENSHIP AND IMMIGRATION SERVICES. (last updated Oct. 19,
2015), available at: https://www.uscis.gov/humanitarian/refugees-asylum/asylum/obtaining-asylum-united-states
42
Id.
43
See Training Module, INTERVIEWING – INTRODUCTION TO THE NON-ADVERSARIAL INTERVIEW, U.S.
CITIZENSHIP AND IMMIGRATION SERVICES.(revised Dec. 20, 2019), available at:
https://www.uscis.gov/sites/default/files/document/foia/Interviewing__Intro_to_the_NonAdversarial_Interview_LP_RAIO.pdf.
44
See Obtaining Asylum in the United States, U.S. CITIZENSHIP AND IMMIGRATION SERVICES, (last updated Oct. 19,
2015), available at: https://www.uscis.gov/humanitarian/refugees-asylum/asylum/obtaining-asylum-united-states.
45
Section 101(b)(4) of the INA (2020), available at: https://uscode.house.gov/view.xhtml?req=granuleid%3AUSCprelim-title8-section1101&num=0&edition=prelim.
46
See Obtaining Asylum in the United States, U.S. CITIZENSHIP AND IMMIGRATION SERVICES. (last updated Oct. 19,
2015), available at: https://www.uscis.gov/humanitarian/refugees-asylum/asylum/obtaining-asylum-united-states
47
Id.
48
Id.
49
Id.
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B. Background on Statutory Withholding of Removal
Statutory withholding of removal 50 is like asylum, but the standards for that protection are
higher, and the benefits available to an alien granted statutory withholding are fewer.
Specifically, under the statutory withholding provision in section 241(b)(3)(A) of the INA 51, an
alien may not be removed “to a country if the Attorney General decides that the alien's life or
freedom would be threatened in that country because of the alien's race, religion, nationality,
membership in a particular social group, or political opinion.”
This provision has been interpreted to require the alien to “establish that it is more likely than
not” such persecution would occur upon removal to the country in question to be granted
statutory withholding of removal52, a significantly higher burden than showing a “well-founded
fear.”
An alien can only be granted statutory withholding after the alien has been ordered removed. 53
Aliens granted statutory withholding can be removed to a “third country” — just not any country
to which removal has been withheld (and if such withholding has not been rescinded). 54
Aside from withholding the removal of the alien to such country or countries, aliens granted
statutory withholding are eligible for employment authorization 55, but not much else. They are
not placed on a path to lawful permanent residence, and therefore cannot, unless otherwise
eligible, be naturalized.56
Due to the limited benefits available to aliens who are granted statutory withholding, alien
respondents generally only apply for that protection in lieu of asylum for one of three reasons:
(1) They have failed to establish that they are eligible for asylum in the exercise of discretion
(asylum is discretionary relief57, whereas a grant of statutory withholding is mandatory for any
alien who establishes eligibility); (2) they are barred from applying for asylum because they

50

Section 241(b)(3) of the INA (2020), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USCprelim-title8-section1231&num=0&edition=prelim.
51
Id.
52
Fact Sheet: Asylum and Withholding of Removal Relief, Convention Against Torture Protections, U.S. DEP’T OF
JUSTICE (Jan. 15, 2009), available at:
https://www.justice.gov/sites/default/files/eoir/legacy/2009/01/23/AsylumWithholdingCATProtections.pdf.
53
See Matter of I-S- and C-S-, 24 I&N Dec. 432 (BIA 2008), available at:
https://www.justice.gov/sites/default/files/eoir/legacy/2014/07/25/3595.pdf (“When an Immigration Judge issues a
decision granting an alien’s application for withholding of removal under section 241(b)(3) of the Immigration and
Nationality Act . . . without a grant of asylum, the decision must include an explicit order of removal.; Andrew
Arthur, SCOTUS: Courts Can Review Factual Challenges to CAT Denials for Criminal Aliens, Moving the goal
posts to find jurisdiction, CENTER FOR IMMIGRATION STUDIES (Jun. 3, 2020), available at:
https://cis.org/Arthur/SCOTUS-Courts-Can-Review-Factual-Challenges-CAT-Denials-Criminal-Aliens.
54
8 CFR § 1208.16(f) (2021), available at: https://www.law.cornell.edu/cfr/text/8/1208.16.
55
See 8 C.F.R. 274A.12(a)(10) (2020), available at: https://www.law.cornell.edu/cfr/text/8/274a.12.
56
See section 316(a) of the INA (2021) (“Requirements of naturalization”), available at:
https://uscode.house.gov/view.xhtml?req=granuleid%3AUSC-prelim-title8-section1427&num=0&edition=prelim.
57
Matter of Salim, 18 I&N Dec. 311 (BIA 1982), available at:
https://www.justice.gov/sites/default/files/eoir/legacy/2012/08/14/2922.pdf.
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failed to file for that protection within one year of entry58 (the “one-year bar”); or (3) they are
subject to one of the criminal bars to asylum that are not otherwise applicable to statutory
withholding59.
C. Background on CAT
The United States is a signatory to CAT60, which it ratified on October 21, 1994.61 That
ratification was not “self-executing”62 and therefore required congressional legislation to
implement it under U.S. law.
The legislation implementing CAT is section 2242 of the Foreign Affairs Reform and
Restructuring Act of 1998 (FARRA)63. Pursuant to that section, it is the policy of the United
States “not to expel, extradite, or otherwise effect the involuntary removal of any person to a
country where there are substantial grounds for believing that the person would be in danger of
being subjected to torture.”64
FARRA did not dictate how that policy was to be implemented, instead leaving it up to the
“appropriate” executive branch agencies to promulgate regulations to enforce those CAT
protections.65

58

See section 208(a)(2)(B) of the INA (2020), available at:
https://www.dhs.gov/xlibrary/assets/training/xus/crcl/asylumseekers/crcl_asylum/pdfs/Immigration%20and%20Nati
onality%20Act%20208.pdf.
59
Compare section 208(b)(2) of the INA (2020), available at:
https://www.dhs.gov/xlibrary/assets/training/xus/crcl/asylumseekers/crcl_asylum/pdfs/Immigration%20and%20Nati
onality%20Act%20208.pdf with section 241(b)(3)(B) of the INA (2020), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1231&num=0&edition=prelim.
60
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, , G.A. Res. 39/46,
Annex, 39 U.N. GAOR Supp. No. 51, U.N. Doc. A/39/51 (1984), available at:
https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-9&chapter=4&clang=_en.
61
Id.
62
Michael John Garcia, The U.N. Convention Against Torture, Overview of U.S. Implementation Policy Concerning
the Removal of Aliens, CONGRESSIONAL RESEARCH SERVICE (Jan. 21, 2009) at 3 (“The United States signed CAT on
April 18, 1988, and ratified the Convention on October 21, 1994, subject to certain declarations, reservations, and
understandings, including a declaration that CAT Articles 1 through 16 were not self-executing, and therefore
required domestic implementing legislation.”) available at: https://fas.org/sgp/crs/intel/RL32276.pdf.
63
See Foreign Affairs Reform and Restructuring Act of 1998 (FARRA), Pub. L. 105-277, Div. G, Tit. XII, chap. 3,
subchap. B, section 2242 (1998), available at: https://www.govinfo.gov/content/pkg/PLAW105publ277/pdf/PLAW-105publ277.pdf.
64
Id. at section 2242(a).
65
Id. at section 2242(b).
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Because of that, and aside from the somewhat vague directions in FARRA, CAT protection is
largely regulatory. The regulations implementing CAT are found at 8 C.F.R. §§ 208.16(c), (d),
and (f)66; 208.1767; 208.1868; 1208.16(c), (d), and (f)69; 1208.1770; and 1208.1871.
Like statutory withholding, protection under CAT is only available to aliens who have been
ordered removed from the United States.72
There are two forms of CAT protection that are available to aliens: Withholding of removal 73
and deferral of removal74.
The latter is a more restrictive protection that remains available to applicants for protection who
are not eligible for CAT withholding because they fall within one or more of a series of
categories barring statutory withholding in section 241(b)(3)(B) of the INA 75 (including the fact
that the alien is a persecutor, has been convicted of a particularly serious crime, or poses a
danger to the national security of the United States).
The bars to statutory withholding are incorporated into the bars for CAT withholding via
regulation.76 This reflects the fact that, in FARRA77, Congress directed:
To the maximum extent consistent with the obligations of the United States under
the Convention, subject to any reservations, understandings, declarations, and
provisos contained in the United States Senate resolution of ratification of the
Convention, the regulations described in subsection (b) shall exclude from the
protection of such regulations aliens described in section 241(b)(3)(B) of the
[INA].

66

8 C.F.R. § 208.16(c), (d), and (f) (DHS, withholding of removal under CAT) (2020), available at:
https://www.law.cornell.edu/cfr/text/8/208.16.
67
8 C.F.R. § 208.17 (2020) (DHS, deferral of removal under CAT), available at:
https://www.law.cornell.edu/cfr/text/8/208.17.
68
8 C.F.R. § 208.18 (2020) (DHS), available at: https://www.law.cornell.edu/cfr/text/8/208.18.
69
8 C.F.R. § 1208.16(c), (d), and (f) (2020) (EOIR, CAT withholding), available at:
https://www.law.cornell.edu/cfr/text/8/1208.16.
70
8 C.F.R. § 1208.17 (2020) (EOIR, CAT deferral), available at: https://www.law.cornell.edu/cfr/text/8/1208.17.
71
8 C.F.R. § 1208.18 (2020) (EOIR, CAT standards), available at: https://www.law.cornell.edu/cfr/text/8/1208.18.
72
See Andrew Arthur, SCOTUS: Courts Can Review Factual Challenges to CAT Denials for Criminal Aliens
Moving the goal posts to find jurisdiction, CENTER FOR IMMIGRATION STUDIES (Jun. 3, 2020), available at:
https://cis.org/Arthur/SCOTUS-Courts-Can-Review-Factual-Challenges-CAT-Denials-Criminal-Aliens.
73
See 8 C.F.R. § 208.16(c), (d), and (f) (2020), available at: https://www.law.cornell.edu/cfr/text/8/208.16; 8 C.F.R.
§ 1208.16(c), (d), and (f) (2020), available at: https://www.law.cornell.edu/cfr/text/8/1208.16.
74
See 8 C.F.R. § 208.17 (2020), available at: https://www.law.cornell.edu/cfr/text/8/208.17; 8 C.F.R. § 1208.17
(2020), available at: https://www.law.cornell.edu/cfr/text/8/1208.17.
75
See section 241(b)(3)(B) of the INA (2020), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1231&num=0&edition=prelim.
76
See 8 C.F.R. § 208.16(d)(2) (2020), available at: https://www.law.cornell.edu/cfr/text/8/208.16; 8 C.F.R. §
1208.16(d)(2) (2020), available at: https://www.law.cornell.edu/cfr/text/8/1208.16.
77
Foreign Affairs Reform and Restructuring Act of 1998 (FARRA), Pub. L. 105-277, Div. G, Tit. XII, chap. 3,
subchap. B, section 2242(c) (1998), available at: https://www.govinfo.gov/content/pkg/PLAW105publ277/pdf/PLAW-105publ277.pdf.
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The drafters of those regulations in the former INS, concluding that they could not bar “aliens
described in” the referenced section from protection under CAT, opted instead to create a “less
extensive” form of protection, deferral. 78
D. Background on Expedited Removal
When aliens seeking entry without authorizing documents arrive at the United States border, they
may take one, or both, of two separate actions: Entering the United States illegally across the
border or presenting themselves for admission at a port of entry.
If they present themselves at a port of entry without proper documents, they will be deemed
inadmissible to the United States under section 212(a)(7)(A)(i)(I) of the INA.79
If they enter the United States illegally and are apprehended by the Border Patrol, on the other
hand, DHS could charge them under one or both of two grounds of inadmissibility: Either
section 212(a)(7)(A)(i)(I) of the INA80 or section 212(a)(6)(A)(i) of the INA. 81
Aliens who have entered illegally and are charged with inadmissibility under section
212(a)(6)(A)(i) of the INA are to be placed into removal proceedings under section 240 of the
INA82, pursuant to section 235(b)(2)(A) of the INA 83.

78

See Regulations Concerning the Convention Against Torture, 64 Fed. Reg. 8478, 8481 (“Although aliens who are
barred from withholding of removal under § 241(b)(3)(B) of the Act are not eligible for withholding under
208.16(c), the Article 3 implementing statute directs that any exclusion of these aliens from the protection of these
regulations must be consistent with United States obligations under the Convention, subject to United States
reservations, understandings, declarations, and provisos conditioning ratification. Section 2242(c) of the Foreign
Affairs Reform and Restructuring Act of 1998. Article 3 prohibits returning any person to a country where he or she
would be tortured, and contains no exceptions to this mandate. Nor do any of the United States reservations,
understandings, declarations, or provisos contained in the Senate’s resolution of ratification provide that the United
States may exclude any person from Article 3’s prohibition on return because of criminal or other activity or for any
other reason. Indeed, the ratification history of the Convention Against Torture clearly indicates that the
Executive Branch presented Article 3 to the Senate with the understanding that it ‘does not permit any discretion or
provide for any exceptions.’”), available at: https://www.govinfo.gov/content/pkg/FR-1999-02-19/pdf/994140.pdf#page=13.
79
Section 212(a)(7)(A)(i)(I) of the INA (2021) (“Except as otherwise specifically provided in this chapter, any
immigrant at the time of application for admission- (I) who is not in possession of a valid unexpired immigrant visa,
reentry permit, border crossing identification card, or other valid entry document required by this chapter, and a
valid unexpired passport, or other suitable travel document, or document of identity and nationality if such
document is required under the regulations issued by the Attorney General under section 1181(a) of this title, or
(II) whose visa has been issued without compliance with the provisions of section 1153 of this title, is
inadmissible.”), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8section1182&num=0&edition=prelim
80
See id.
81
Section 212(a)(6)(A)(i) of the INA (2021) (“An alien present in the United States without being admitted or
paroled, or who arrives in the United States at any time or place other than as designated by the Attorney General, is
inadmissible.”), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8section1182&num=0&edition=prelim.
82
Section 240 of the INA (2021), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelimtitle8-section1229a&num=0&edition=prelim.
83
See section 235(b)(2)(A) of the INA (2021), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1225&num=0&edition=prelim.
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On the other hand, those aliens charged with inadmissibility under section 212(a)(7)(A)(i)(I) of
the INA, regardless of whether they entered illegally or presented themselves without proper
documents at the ports of entry, are amenable to expedited removal under section 235(b)(1)(A)(i)
of the INA.84 That provision directs in such cases that “the [immigration] officer shall order the
alien removed from the United States without further hearing or review unless the alien indicates
either an intention to apply for asylum under section 208 [of the INA] or a fear of persecution.” 85
The process by which aliens make such persecution or asylum claims is known as “credible
fear”.86
Then-Attorney General Jeff Sessions explained that process in a speech he delivered on October
12, 2017 before EOIR:
[DHS] is tasked in the first instance with evaluating whether an apprehended
alien's claim of fear is credible. If DHS finds that it may be, the applicant is
placed in removal proceedings and allowed to present an asylum claim to an
immigration judge.
If, however, DHS finds that the alien does not have a credible fear, the alien can
still get an immigration judge to review that determination. In effect, those who
would otherwise be subject to expedited removal get two chances to establish that
their fear is credible.87
Under section 235(b)(1)(B)(v) of the INA88, “the term ‘credible fear of persecution’ means that
there is a significant possibility, taking into account the credibility of the statements made by the
alien in support of the alien's claim and such other facts as are known to the officer, that the alien
could establish eligibility for asylum under” section 208 of the INA.
A “significant possibility . . . that the alien could establish eligibility for asylum” is lower than
the standard required for asylum itself, which requires proof of either “past persecution” or
“well-founded fear of persecution.”89
84

See section 235(b)(1)(A)(i) of the INA (2021), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1225&num=0&edition=prelim. Note
that the expedited removal provisions do not apply to unaccompanied alien children. See 8 U.S. Code § 1232
(2021), available at: https://www.law.cornell.edu/uscode/text/8/1232.
85
Id.
86
See Questions and Answers: Credible Fear Screening, U.S. CITIZENSHIP AND IMMIGRATION SERVICES (updated
Jul. 15, 2015), available at: https://www.uscis.gov/humanitarian/refugees-and-asylum/asylum/questions-andanswers-credible-fear-screening.
87
Attorney General Jeff Sessions Delivers Remarks to the Executive Office for Immigration Review, U.S. DEP’T OF
JUSTICE, OFC. OF PUBLIC AFFAIRS (Oct. 12. 2017), available at: https://www.justice.gov/opa/speech/attorneygeneral-jeff-sessions-delivers-remarks-executive-office-immigration-review.
88
Section 235(b)(1)(B)(v) of the INA (2021), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1225&num=0&edition=prelim.
89
See section 208(b)(1) of the INA (2021) (“The Secretary of Homeland Security or the Attorney General may grant
asylum to an alien who has applied for asylum in accordance with the requirements and procedures established by
the Secretary of Homeland Security or the Attorney General under this section if the Secretary of Homeland
Security or the Attorney General determines that such alien is a refugee within the meaning of section
101(a)(42)(A).”), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-
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In that October 2017, speech, Attorney General Sessions identified several key problems with
the “credible-fear” system:
[I]n 2009, the previous Administration began to allow most aliens who passed an
initial credible fear review to be released from custody into the United States
pending a full hearing. These changes — and case law that has expanded the
concept of asylum well beyond Congressional intent—created even more
incentives for illegal aliens to come here and claim a fear of return.
The consequences are just what you'd expect. Claims of fear to return have
skyrocketed, and the percentage of claims that are genuinely meritorious are
down.
The system is being abused to the detriment of the rule of law, sound public
policy, public safety, and of just claims. This, of course, undermines the system
and frustrates officers who work to make dangerous arrests in remote areas.
Saying a few simple words is now transforming a straightforward arrest and
immediate return into a probable release and a hearing — if the alien shows for
the hearing.
Here are the shocking statistics: in 2009, DHS conducted more than 5,000
credible fear reviews. By 2016, that number had increased to 94,000. The number
of these aliens placed in removal proceedings went from fewer than 4,000 in 2009
to more than 73,000 by 2016 — nearly a 19-fold increase — overwhelming the
system and leaving those with just claims buried.
The increase has been especially pronounced and abused at the border. From
2009 to 2016, the credible fear claims at the border went from approximately
3,000 cases to more than 69,000.
All told [EOIR] has over 600,000 cases pending — tripled from 2009.
And the adjudication process is broken as well. DHS found a credible fear in 88
percent of claims adjudicated. That means an alien entering the United States
illegally has an 88 percent chance to avoid expedited removal simply by claiming
a fear of return.
But even more telling, half of those that pass that screening — the very people
who say they came here seeking asylum — never even file an asylum application
once they are in the United States. This suggests they knew their asylum claims
section1158&num=0&edition=prelim; section 101(a)(42)(A) of the INA (“The term “refugee” means (A) any
person who is outside any country of such person's nationality or, in the case of a person having no nationality, is
outside any country in which such person last habitually resided, and who is unable or unwilling to return to, and is
unable or unwilling to avail himself or herself of the protection of, that country because of persecution or a wellfounded fear of persecution on account of race, religion, nationality, membership in a particular social group, or
political opinion . . . .”), available at:
https://uscode.house.gov/view.xhtml?req=(title:8%20section:1101%20edition:prelim).
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lacked merit and that their claim of fear was simply a ruse to enter the country
illegally.90
(Emphasis added). The total number of aliens who have claimed credible fear, alluded to by
Attorney General Sessions, have only increased in the interim (with notable exceptions 91).
According to DHS, prior to 2013, only about one percent of arriving aliens claimed credible
fear.92
By contrast, CBP93 reports that “nearly 72,000 migrants” have been placed in expedited removal
proceedings in FY 2021 through the end of August. USCIS statistics 94, however, show that the
agency received more than 52,000 credible fear cases during the same period: A more than 70
percent credible-fear claim rate in the last fiscal year, through the end of August.
It makes sense for an arriving alien to make such a claim, because the odds of being found to
have credible fear are high. Between FY 2008 and the third quarter of FY 2019 95, 81 percent of
aliens who asserted a fear of harm received a positive credible fear determination from AOs, and
an additional two percent received such a determination from IJs.
That said, just less than 17 percent of those aliens who received a positive credible fear
determination were granted asylum (14 percent of total credible fear claimants). By contrast,
more than 32.5 percent of aliens who received a positive credible fear determination were
ordered removed in absentia when they failed to appear for removal proceedings. 96

90

Attorney General Jeff Sessions Delivers Remarks to the Executive Office for Immigration Review, U.S. DEP’T OF
JUSTICE, OFC. OF PUBLIC AFFAIRS, Oct. 12. 2017, available at: https://www.justice.gov/opa/speech/attorney-generaljeff-sessions-delivers-remarks-executive-office-immigration-review.
91
See, e.g. Andrew Arthur, Border Patrol Apprehensions Drop for the Eighth Straight Month in January,
Administration initiatives are paying off, CENTER FOR IMMIGRATION STUDIES (Feb. 18, 2020), available at:
https://cis.org/Arthur/Border-Patrol-Apprehensions-Drop-Eighth-Straight-Month-January.
92
To Secure the Border and Make America Safe Again, We Need to Deploy the National Guard, U.S. DEP’T OF
HOMELAND SECURITY, Apr. 4, 2018, available at: https://www.dhs.gov/news/2018/04/04/secure-border-and-makeamerica-safe-again-we-need-deploy-national-guard.
93
CBP Releases August 2021 Operational Update, U.S. CUSTOMS AND BORDER PROTECTION (Sept. 15, 2021),
available at: https://www.cbp.gov/newsroom/national-media-release/cbp-releases-august-2021-operational-update.
94
Semi-Monthly Credible Fear and Reasonable Fear Receipts and Decisions, U.S. Citizenship and Immigration
Services (updated Sept. 20, 2021), available at: https://www.uscis.gov/tools/reports-and-studies/semi-monthlycredible-fear-and-reasonable-fear-receipts-and-decisions. Note that USCIS received an additional 2,598 credible
fear cases in the two weeks between September 1st and 15th, as well.
95
Credible Fear and Asylum Process: Fiscal Year (FY) 2008 – FY 2019, U.S. DEP’T OF JUSTICE, EXECUTIVE OFFICE
FOR IMMIGRATION REVIEW (data generated Oct. 23, 2019), available at:
https://www.justice.gov/eoir/file/1216991/download.
96
Id.
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III.

ASYLUM OFFICERS LACK AUTHORITY TO ADJUDICATE ASYLUM, STATUTORY
WITHHOLDING, AND CAT CLAIMS BY ALIENS WHO HAVE RECEIVED POSITIVE
CREDIBLE FEAR DETERMINATIONS

As the 9/11 Commission determined, the September 11, 2001 terrorist attacks reflected
significant failures by our national security and immigration agencies. 97 In response to those
attacks, Congress created DHS through the Homeland Security Act of 2002 (HSA). 98
A. DHS’s Authorizing Legislation Limits the Authority of Asylum Officers
In the process of implementing the HSA, the immigration jurisdiction that had been held by the
former Immigration and Naturalization Service (INS) within DOJ was transferred to three
components within DHS, known today as U.S. Customs and Border Protection (CBP), U.S.
Immigration and Customs Enforcement (ICE), and U.S. Citizenship and Immigration Services
(USCIS).
Section 451(b) of the HSA enumerated five functions that were transferred from the then-INS
commissioner to the “Director of the Bureau of Citizenship and Immigration Services”: (1)
adjudications of immigrant visa petitions; (2) adjudications of naturalization petitions; (3)
adjudications of asylum and refugee applications; (4) adjudications performed at service centers;
and (5) all other adjudications performed by the INS immediately before those authorities were
transferred from DOJ to DHS.99
The precise wording of the delegation in the HSA irrefutably demonstrates that Congress
intentionally gave AOs within USCIS only authority to hear asylum claims (not claims for
statutory withholding or CAT protection), and even then, only those (affirmative) asylum claims

97

See The 9/11 Commission Report, NAT’L COMM. ON TERRORIST ATTACKS UPON THE UNITED STATES (Aug. 20,
1994), at 186 (“The third point on which the principals had agreed on March 10 was the need for attention to
America's porous borders and the weak enforcement of immigration laws.”); id. at 81-83 (discussing the role of the
former Immigration and Naturalization Service in national security), available at: https://www.911commission.gov/report/911Report.pdf; H. REP. NO. 107-609, at 66 (2002) (“Terrorists seeking to bring destructive
technologies into the United States have many potential entry points. The United States is a large nation, historically
protected from adversaries by two large bodies of water and friendly neighbors to the north and south. It is a nation
with relatively open borders that are open to trade and the free flow of people and ideas. Such openness also brings
about vulnerabilities. Every day $8.8 billion of goods, 1.3 million people, 58,000 shipments, and 340,000 vehicles
enter the United States. The Customs Service is only able to inspect 1 to 2
percent of them. . . . Once here, they have an excellent chance of remaining anonymous and using the freedom
America affords to plan and execute their violent deeds. The Immigration and Naturalization Service (INS) was
unable to track more than 3 million foreigners with expired visas and, according to press reports, had no record of
six of the 19 hijackers who entered the United States legally (Washington Post, Page A16, October 7, 2001). A
report by the Government Accounting Office (GAO) offered, ``In several border areas, INS has multiple antismuggling enforcement units--they overlap in jurisdictions, operate autonomously, establish their own priorities and
report to different INS offices,'' (GAO Report, ``Alien smuggling: Management and Operational Improvements
Needed to Address Growing Problem'' (GAO/GGD-00-103 p.3)).”), available at:
https://www.congress.gov/107/crpt/hrpt609/CRPT-107hrpt609.pdf.
98
Homeland Security Act of 2002, Pub. L. 107-296 (Nov. 25, 2002), available at:
https://www.congress.gov/107/plaws/publ296/PLAW-107publ296.pdf.
99
Id. at section 451, 116 Stat. 2195-2197.
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they had the authority to adjudicate on the effective date of the HSA, for purposes of section 451
therein, March 1, 2003.100
B. DHS’s Authorizing Legislation Retained the Authority of Immigration Judges
To understand this point, it is crucial to understand what specifically HSA did and did not do.
The HSA in no way affected the jurisdiction or authority of EOIR. Rather, it explicitly preserved
the jurisdiction, authorities, and functions of that component and the IJs therein as they existed
on the effective date of that bill.
Congress did this in two ways. First, Title XI, subtitle A, section 1101(a) of the HSA (notably
captioned “Executive Office for Immigration Review”) reiterated by statute the existence of
EOIR within DOJ.101
Second, and more importantly for purposes of this analysis, section 1102 of the HSA 102 amended
section 103(g) of the INA103, to read as follows, in pertinent part:
Attorney General
(1) In general
The Attorney General shall have such authorities and functions under this
chapter and all other laws relating to the immigration and naturalization of
aliens as were exercised by the Executive Office for Immigration Review, or by
the Attorney General with respect to the Executive Office for Immigration Review,
on the day before the effective date of the Immigration Reform, Accountability
and Security Enhancement Act of 2002 . . .. 104 (Emphasis added.)
The Immigration Reform, Accountability and Security Enhancement Act of 2002, S. 2444 105,
referenced in section 1102 of the HSA, was introduced in the Senate on May 2, 2002. 106 No
votes were subsequently taken on that bill, and it died at the end of the 107 th Congress.107 It was,

100

Overview of INS History, U.S. CITIZENSHIP AND IMMIGRATION SERVICES (undated), at 11 (“The Homeland
Security Act of 2002 disbanded INS on March 1, 2003.”; note, however, that section 471 of the HSA, 116 Stat.
2205, made clear that the INS was “abolished”, not “disbanded”), available at:
https://www.uscis.gov/sites/default/files/document/fact-sheets/INSHistory.pdf.
101
See Homeland Security Act of 2002, Pub. L. 107-296, section 1101(1), 116 Stat. 2273 (Nov. 25, 2002)
(“EXISTENCE OF EOIR.—There is in the Department of Justice the Executive Office for Immigration Review,
which shall be subject to the direction and regulation of the Attorney General under section 103(g) of the
Immigration and Nationality Act, as added by section 1102.”), available at:
https://www.congress.gov/107/plaws/publ296/PLAW-107publ296.pdf
102
Id. at 1102.
103
Section 103(g) of the INA (2020), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelimtitle8-section1103&num=0&edition=prelim.
104
Id.
105
Immigration, Reform, Accountability, and Security Enhancement Act of 2002, S. 2444, 107 th Cong. (2002),
available at: https://www.congress.gov/bill/107th-congress/senate-bill/2444/text.
106
Id., available at: https://www.congress.gov/bill/107th-congress/senate-bill/2444/actions/
107
Id.
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however, pending without action other than referral to the Senate Judiciary Committee at the
time the HSA was enacted.
Consequently, a plain reading of the HSA makes clear that EOIR continued to have the same
functions and authorities under the INA, regulations, and all other laws after the enactment of the
HSA that it had prior to that enactment date, and prior to the HSA’s later effective date, as well.
That provision remains, unamended, in the INA to this day.
C. The Authority of Asylum Officers in USCIS vis-à-vis Immigration Judges in EOIR
Section 1102 of the HSA is mirrored by section 451(b) therein 108, which as noted, moved
specific functions-- including “[a]djudications of asylum and refugee applications” -- from INS
to the new USCIS.
Section 451(b) of the HSA specifically transferred those “functions, and all personnel,
infrastructure, and funding provided to the Commissioner [of the INS] in support of such
functions immediately before the effective date” to the new USCIS as of the effective date of that
provision (again, March 1, 2003).109
Congress, through the HSA, plainly intended to assign specific functions to the new USCIS and
the existing EOIR. If it hadn’t, or if Congress had simply wanted to leave it up to DHS and DOJ
to divvy up those functions at some point in the future (as the JNPRM attempts to do 110, almost
19 years after the fact), it would not have specified the exact dates that those functions were
supposed to be assigned in order to vest (or continue to vest in the case of EOIR) with each.
Having set an end date for the assignment of those functions in both sections 451(b) and 1102 of
the HSA, those functions are settled, and appropriately assigned to USCIS and EOIR,
individually, pending a future legislative – not administrative -- reassignment.
Such legislative reassignment of functions between USCIS and EOIR has not occurred in the
intervening years, with one minor exception, in the directly relevant and instructive William
Wilberforce Trafficking Victims Protection Reauthorization Act of 2008 (TVPRA) 111, discussed
further below.

108

Section 451(b) of the Homeland Security Act of 2002, Pub. L. 107-296, 116 Stat. 2196 (Nov. 25, 2002), available
at: https://www.congress.gov/107/plaws/publ296/PLAW-107publ296.pdf.
109
Id.
110
See Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 46909 (Aug. 20, 2021) (“To respond to this problem,
this rule proposes at 8 CFR 208.2(a)(1)(ii) and 208.9 to provide USCIS asylum officers the authority to adjudicate in
the first instance the protection claims of individuals who receive a positive credible fear determination, and that
they do so in a nonadversarial hearing.”), available at: https://www.federalregister.gov/documents/2021/08/20/202117779/procedures-for-credible-fear-screening-and-consideration-of-asylum-withholding-of-removal-and-cat.
111
William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, Pub. L. 110-457, 122 Stat.
5081 (2008), available at: https://www.congress.gov/110/plaws/publ457/PLAW-110publ457.pdf.
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That is true even though the INA has been amended numerous times since 2002, and even
though the specific asylum provisions in section 208 of the INA received significant amendment
in the REAL ID Act of 2005.112
Simply put, the jurisdiction of AOs in USCIS and IJs in EOIR over specific applications for
immigration benefits and relief remains vested where it was when INS was abolished on March
1, 2003 (again, with one specific exception in the TVPRA).
D. Any Attempt to Reassign Jurisdiction Over Protection Claims made by Aliens who
Have Received a Positive Credible Fear Determination from Immigration Judges to
Asylum Officers Would Be Ultra Vires
Any attempt to reassign those functions administratively—as again the instant JNPRM attempts
to do113-- even with the joint consent of DHS and DOJ is therefore ultra vires, and adoption of
this proposal would expose the departments to significant litigation risk. 114 Reference to the
regulations as they existed at the time of enactment of the HSA, and on the effective date of that
law for purposes of the jurisdiction of USCIS, underscores this point.
Among the functions and authorities that were exclusively “exercised by” IJs within EOIR under
section 103(g)(1) of the INA as of that effective date (and continuing to the present day) was
their jurisdiction to adjudicate applications for asylum, statutory withholding, and protection
under CAT filed by alien respondents who were subject to expedited removal and who had
received a positive credible fear determination, assigned to them under 8 CFR § 208.30(f)
(2001).
The last iteration of that regulation prior to the effective date for sections 451(b) and 1002 of the
HSA was promulgated via a final rule115 published by DOJ on December 6, 2000, and effective
on January 5, 2001.
It clearly gave exclusive jurisdiction over the adjudication of asylum, statutory withholding, and
CAT claims by aliens who had received positive credible fear determinations in expedited
removal proceedings to IJs in EOIR, given the fact that it read as follows:
112

See REAL ID Act of 2005, div. B, tit. 1, section 101 of Pub. L. 109-13, 119 Stat. 302-306 (May 11, 2005),
available at: https://www.govinfo.gov/content/pkg/PLAW-109publ13/pdf/PLAW-109publ13.pdf.
113
See Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 46909 (Aug. 20, 2021), available at:
https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat.
114
See 5 U.S. Code § 706(2)(A) (2021) (“Scope of review” for the Administrative Procedure Act; “To the extent
necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action.
The reviewing court shall— (2) hold unlawful and set aside agency action, findings, and conclusions found to be—
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law”), available at:
https://www.law.cornell.edu/uscode/text/5/706; Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 415
(1971) (“The court is first required to decide whether the Secretary acted within the scope of his authority.”),
available at: https://supreme.justia.com/cases/federal/us/401/402/.
115
Asylum Procedures, 65 Fed. Reg. 76121 (Dec. 6, 2000) (to be codified at 8 CFR § 208.30(f)), available at:
https://www.federalregister.gov/documents/2000/12/06/00-30601/asylum-procedures.

18

Procedures for a positive credible fear finding. If an alien, other than an alien
stowaway, is found to have a credible fear of persecution or torture, the asylum
officer will so inform the alien and issue a Form I-862, Notice to Appear, for
full consideration of the asylum and withholding of removal claim in
proceedings under section 240 of the Act. If an alien stowaway is found to have a
credible fear of persecution or torture, the asylum officer will so inform the alien
and issue a Form I-863, Notice of Referral to Immigration Judge, for full
consideration of the asylum claim, or the withholding of removal claim, in
proceedings under § 208.2(c). . . . 116 (Emphasis added).
Section 240 of the INA117, referenced in that regulatory subsection, is the INA provision that
governs removal proceedings before IJs, as paragraph (a)(1) therein makes clear: “In general.
An immigration judge shall conduct proceedings for deciding the inadmissibility or deportability
of an alien.” Congress provided no authority to the former INS or to the current DHS generally
or to USCIS in particular to conduct removal proceedings anywhere in section 240 of the INA.
Thus, 8 CFR § 208.30(f) (2001) -- a “law[] relating to the immigration and naturalization of
aliens” for purposes of section 103(g)(1) of the INA-- gave sole jurisdiction over the adjudication
of applications for asylum, statutory withholding, and CAT by aliens who had been subject to
expedited removal proceedings under section 235(b)(1) of the INA to IJs as of the effective date
of the HSA.
This fact is made even clearer by reference to 8 CFR § 208.2 (2001), which was also revised and
amended by that December 2000 final rule.118 It contained a strict demarcation between the
jurisdiction of AOs within the former INS’s Office of International Affairs (OIA), on the one
hand, and that of IJs within EOIR, on the other.119
DOJ explained in the final rule that it had reorganized and revised that regulation specifically
“[t]o clarify jurisdiction over asylum applications”.120 Pertinently, it divided jurisdiction over
those applications between AOs and IJs. It explained that an amendment to 8 CFR § 208.2(a)
was necessary “to establish” that OIA “has initial jurisdiction over credible fear determinations
under § 208.30 and reasonable fear determinations under § 208.31”.
That jurisdictional regulation, at 8 CFR § 208.2(b)121, retained IJs’ “exclusive jurisdiction over
asylum applications filed by” aliens once a charging document (including a Notice to Appear —
“NTA”) had been filed, consistent with the regulatory scheme under which aliens who had
received positive credible fear determinations were issued NTAs and placed into removal
proceedings to seek benefits or protection.
116

Id. at 76137.
Section 240 of the INA, available at: https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8section1229a&num=0&edition=prelim.
118
Asylum Procedures, 65 Fed. Reg. 76121, at 76130-31 (Dec. 6, 2000) (to be codified at 8 CFR § 208.30(f)),
available at: https://www.federalregister.gov/documents/2000/12/06/00-30601/asylum-procedures.
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See id.
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Id. at 76122.
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Id. at 76130.
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Again, that regulation is a “law[] relating to the immigration and naturalization of aliens” 122
which had given sole and exclusive jurisdiction over the consideration of asylum, statutory
withholding, and CAT claims by aliens who had been subject to expedited removal proceedings
under section 235(b)(1) of the INA to IJs, as of the effective date of the HSA.
The JNPRM asserts123 repeatedly that Congress in section 235(b)(1)(B)(ii) of the INA 124 was
silent as to how the “further consideration of the application for asylum” made by an alien who
had received a positive credible fear determination should occur. Even accepting that point for
argument’s sake (the Center otherwise disputes it, as explained below), Congress was not
required to be clearer to assign that responsibility exclusively to IJs.
The Supreme Court125 has held, for purposes of statutory interpretation that Congress is assumed
to be “aware of existing law when it passes legislation.” Congress knew when it enacted section
235(b)(1)(B)(ii) of the INA that IJs—not AOs—adjudicated asylum applications for aliens after
they had been apprehended by INS and placed into proceedings, regardless of the proceedings.
The expedited removal provisions in section 235(b)(1) of the INA were added to that act by
section 302(a) of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996
(IIRIRA).126 IIRIRA was signed on September 30, 1996.127
As the Immigration Policy Center128 has explained:
The Asylum Corps was created in 1990 when the federal government issued final
regulations implementing the Refugee Act in its entirety. These regulations took
responsibility for asylum cases away from the District Offices of the Immigration
and Naturalization Service (INS) and placed it in the hands of the INS Asylum
Corps, which on March 1, 2003, became part of the Department of Homeland
Security (DHS).
At no point since the Asylum Corps was created in 1990 up to and following enactment of the
HSA and continuing to the present day have AOs ever had jurisdiction over asylum claims made
by aliens after they were apprehended by either the former INS or by its successor agencies
122

See section 103(g)(1) of the INA (2021), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USCprelim-title8-section1103&num=0&edition=prelim.
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See, e.g., Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and
CAT Protection Claims by Asylum Officers, 86 Fed. Reg. 46908 (Aug. 20, 2021) (“The INA is silent as to the
procedures by which this ‘further consideration’ should occur.“), available at:
https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat.
124
Section 235(b)(1)(B)(ii) of the INA (2021), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1225&num=0&edition=prelim.
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Miles v. Apex Marine Corp., 498 U.S. 19, 32 (1990), available at:
https://supreme.justia.com/cases/federal/us/498/19/.
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Section 302 of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. 104-208, 110
Stat. 3009-579 to 584 (1996), available at: https://www.congress.gov/104/plaws/publ208/PLAW-104publ208.pdf.
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Id.
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Walter A. Ewing, Ph.D. and Benjamin Johnson, Asylum Essentials: The U.S. Asylum Program Needs More
Resources, Not Restrictions, IMMIGRATION POLICY CENTER (Feb. 2005), available at:
https://www.americanimmigrationcouncil.org/sites/default/files/research/Asylum%20Essentials%202-05.pdf.
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tasked with enforcing the INA (ICE or CBP) and placed into proceedings, with one narrow and
very enlightening exception.
That narrow exception applies to asylum applications filed by unaccompanied alien children 129
(UACs), and is set forth in section 208(b)(3)(C) of the INA 130, as follows:
An asylum officer (as defined in section [235(b)(1)(E) of the INA]) shall have
initial jurisdiction over any asylum application filed by an unaccompanied alien
child (as defined in section 279(g) of title 6), regardless of whether filed in
accordance with this section or section [235(b) of the INA].
That exception was added to the INA by section 235(d)(7)(B) of the TVPRA 131, and it was added
expressly to ensure that UACs – and only UACs—had access to asylum adjudications by AOs
after they had been apprehended by DHS and placed into proceedings.
The specific language that is used in section 235(d)(7)(B) of the TVPRA is crucial to
understanding why the proposal in the instant JNPRM to allow AOs to adjudicate applications
for asylum, statutory withholding, and protection under CAT by aliens in expedited removal
proceedings who received a positive credible fear determination is ultra vires.
Congress, in the TVPRA, specifically gave jurisdiction over asylum applications filed by UACs
to AOs because it recognized that those AOs otherwise lacked jurisdiction over asylum
applications filed by UACs who had been apprehended entering illegally or without proper
documents and placed into proceedings, a clear recognition of the fact that AOs had no such
jurisdiction under the HSA or any other law prior to passage of the TVPRA.
Congress determined that UACs should receive that AO carve-out, but it didn’t apply it to any
other alien, let alone any other alien in expedited removal proceedings under section 235(b)(1)
of the INA. Yet, that is what the instant JNPRM attempts to do.
As the Supreme Court132 has held: “A familiar principle of statutory construction . . . is that a
negative inference may be drawn from the exclusion of language from one statutory provision
that is included in other provisions of the same statute.” That is as true of the language in the
INA as it is in any other federal statute and controls the question of AO jurisdiction for purposes
of this JNPRM.
Again, with that singular exception, AOs have only ever had jurisdiction over affirmative asylum
applications filed by aliens before they were apprehended and placed into proceedings by federal
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See 6 U.S.C. § 279(g)(2) (2021) (defining “unaccompanied alien child”), available at:
https://uscode.house.gov/view.xhtml?req=(title:6%20section:279%20edition:prelim)%20OR%20(granuleid:USCprelim-title6-section279)&f=treesort&num=0&edition=prelim.
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Section 208(b)(3)(C) of the INA (2021), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USCprelim-title8-section1158&num=0&edition=prelim.
131
William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, Pub. L. 110-457, 122 Stat.
5081 (2008), available at: https://www.congress.gov/110/plaws/publ457/PLAW-110publ457.pdf.
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Hamdan v. Rumsfeld, 548 U.S. 557, 578 (2006), available at:
https://crsreports.congress.gov/product/pdf/R/R45153.
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immigration authorities-- be they INS, CBP, or ICE—not to those apprehended and placed into
proceedings (expedited removal, removal, exclusion, or deportation proceedings).
That explains why the regulations implementing the expedited removal provisions in IIRIRA are
so terse in their explanation and dispositive in their effect when assigning jurisdiction over
applications for asylum, statutory withholding, and CAT by aliens who had received a positive
credible fear determination to IJs, in accordance with section 235(b)(1)(B)(ii) of the INA.
The regulations implementing the statutory provisions in IIRIRA were initially promulgated as
an interim rule133 published jointly by INS and EOIR on March 6, 1997. The explanation of why
IJs would adjudicate asylum applications for aliens who had received positive credible fear
determinations in removal proceedings was so truncated that it did not even receive its own
header in the interim rule, but rather appeared under the caption “Review of Credible Fear
Determinations”.134
The only question that the agencies referenced concerning the “further consideration” of asylum
applications by aliens who had received a positive credible fear determination for purposes of
section 235(b)(1)(B)(ii) of the INA was whether that consideration should be in “asylum only”
proceedings before IJs or in full removal proceedings before IJs under section 240 of the INA. 135
Here was how the interim rule explained its resolution of that question:
This portion of the regulation will not be changed in the interim rule. Section
235(b)(1)(B)(ii) of the Act provides that if an asylum officer determines that an
alien has a credible fear of persecution, the alien “shall be detained for further
consideration of the application for asylum.” The remainder of section 235(b) of
the Act is very specific as to what procedures should be followed if an alien does
not establish a credible fear. However, the statute is silent as to the procedures
for those who do demonstrate a credible fear of persecution. Once an alien
establishes a credible fear of persecution, the purpose behind the expedited
removal provisions of section 235 of the Act to screen out arriving aliens with
fraudulent documents or no documents and with no significant possibility of
establishing a claim to asylum has been satisfied. Therefore, the further
consideration of the application for asylum by an alien who has established a
credible fear of persecution will be provided for in the context of removal
proceedings under section 240 of the Act. (Emphasis added.)
Again, there was not even an issue that it would be IJs who would adjudicate those asylum
applications; the only issue was whether the subsequent proceedings would be “asylum only”
133

Inspection and Expedited Removal of Aliens; Detention and Removal of Aliens; Conduct of Removal
Proceedings; Asylum Procedures, 62 Fed. Reg. 10312 (Mar. 6, 1997), available at:
https://www.govinfo.gov/content/pkg/FR-1997-03-06/pdf/97-5250.pdf.
134
Id. at 10320.
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See id. (“One commenter asserted that the proposed regulation that provides for an alien who demonstrates a
credible fear of persecution to be placed in removal proceedings under section 240 of the Act is incorrect. The
commenter maintains that IIRIRA contemplates that such aliens will be limited to an ‘‘asylum only’’ hearing with
an appeal to the Board.”).
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proceedings or full removal proceedings under section 240 of the INA-- and INS and EOIR
explained fully why they chose the latter.
With due respect, asking whether it should be the IJ or the AO who would adjudicate such
asylum applications—or reviewing IIRIRA almost 19 years after the fact and asking that
question, as the JNPRM does—is akin to asking whether it would be INS/DHS who would be
performing the detention that section 235(b)(1)(B)(ii) of the INA also calls for, or whether it
would be DOJ.136
The Bureau of Prisons in DOJ detains tens of thousands of individuals daily 137, so the department
plainly has the ability and the capacity to detain aliens subject to expedited removal. Of course,
such detention would have been performed by INS for DOJ prior to the effective date of the
HSA and ICE for DHS after, but the statute is as silent on that question as it is on who would be
considering asylum applications for aliens who received positive credible fear determinations.
It would be risible to think that DOJ would have retained the authority to detain those aliens
following the effective date of the HSA, just as it’s clear that Congress intended IJs to adjudicate
applications for asylum, statutory withholding, and CAT filed by aliens who were subject to
expedited removal. Simply put, Congress did not expressly state who would adjudicate those
asylum applications because it did not need to. Only IJs had ever adjudicated such applications
for aliens in immigration proceedings—any immigration proceedings.
Lest there be any lingering doubts about the question that only IJs can adjudicate applications for
asylum, statutory withholding, or CAT filed by aliens who received a positive credible fear
determination in expedited removal proceedings under section 235(b)(1)(B)(ii) of the INA,
however, the legislative history of IIRIRA provides the answer: IJs, in removal proceedings.
As noted, the expedited removal provisions were added to the INA by section 302 of IIRIRA. 138
IIRIRA was enacted as Division C of Public Law 104-208 (Sept. 30, 1996), the Omnibus
Consolidated Appropriations Act for 1997 (1997 Omnibus). 139
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See Section 235(b)(1)(B)(ii) of the INA (2021) (“If the officer determines at the time of the interview that an
alien has a credible fear of persecution (within the meaning of clause (v)), the alien shall be detained for further
consideration of the application for asylum.”) (Emphasis added), available at:
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Prior to passage, the 1997 Omnibus was designated as H.R. 3601. 140 IIRIRA did not appear in
any version of that bill prior to the final conference on it. 141 Rather, it was added to H.R. 3601 at
the time of the final conference on the bill, as the conference committee report shows. 142
A review of that conference report reveals no explanatory statement for IIRIRA. That is because
IIRIRA had begun as a stand-alone bill, H.R. 2202, originally captioned the “Immigration
Control and Financial Responsibility Act of 1996”. 143 That bill passed both the House144 and the
Senate145 by wide bipartisan margins and went to conference to resolve differences between the
versions in each.
H.R. 2202 was passed out of the conference committee (sub nom., the “Illegal Immigration
Reform and Immigrant Responsibility Act”) on September 24, 1996, as the conference report for
the bill shows.146 That conference report was approved in the House 147 (again, on a bipartisan
basis) the next day, but was not brought up for a vote in the Senate before it was added to the
conference report for the 1997 Omnibus, which was approved on September 28, 1996 148 -- four
days after the conference committee for IIRIRA cleared on its report.
Section 302(a) of IIRIRA as included in the 1997 Omnibus is identical to the same subsection in
IIRIRA (H.R. 2202), and identical to the current version of section 235 of the INA. 149 Given all
of this, the conference report for IIRIRA, as H.R. 2202, is the primary and best source of
legislative history for the expedited removal provisions in section 235(b)(1) of the INA as
enacted.
In the explanatory subsection of the conference report for H.R. 2202 as pertained to what would
become section 235(b)(1) of the INA 150, the conferees stated: “If the [asylum] officer finds that
the alien has a credible fear of persecution, the alien shall be detained for further consideration of
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the application for asylum under normal non-expedited removal proceedings.” (Emphasis
added.)
That is as clear statement as one could ask to show that Congress, in creating the expedited
removal provision in section 235(b)(1) of the INA, intended for aliens who had received a
positive credible fear determination from an AO to be placed into removal proceedings under
section 240 before an IJ “for further consideration of” their applications for asylum.
Finally, however, the JNPRM’s assertion151 that “[t]he INA is silent as to the procedures by
which”152 further consideration of applications for asylum, statutory withholding, and CAT
should occur is in error. To understand this, a brief reiteration of the authorities in the expedited
removal provision is in order.
Under section 235(b)(1)(A)(i) of the INA153, an “immigration officer” must order an alien
removed if the alien is inadmissible under sections 212(a)(6)(C) or 212(a)(7) of the INA, unless
the alien asserts a fear of persecution or requests asylum. In that case, an AO must interview the
alien to determine whether the alien has “a credible fear of persecution” or torture. 154 If the alien
“does not have a credible fear of persecution” or torture, it is the AO who must order removal. 155
If the AO finds that the alien does have “a credible fear of persecution”, then the alien is detained
for the “further consideration of the application for asylum” 156 that the JNPRM references.
At that point, the only issue is whether the alien is eligible for asylum, statutory withholding, or
CAT on the one hand, or should be removed on the other. Given the fact that there are no
remaining authorities for ordering removal in section 235(b)(1) of the INA, authority for that
latter determination must be found elsewhere in the INA.
That “elsewhere” is in section 240 of the INA. 157 Specifically, section 240(a)(3) of the INA 158
provides:
Unless otherwise specified in this chapter, a proceeding under this section shall
be the sole and exclusive procedure for determining whether an alien may be
admitted to the United States or, if the alien has been so admitted, removed from
151
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the United States. Nothing in this section shall affect proceedings conducted
pursuant to section [238 of the INA, pertaining to the expedited removal of aliens
convicted of committing aggravated felonies].
Again, the only question that remains after the AO has determined that the alien has a credible
fear is whether the alien should be granted asylum, statutory withholding, or CAT (and thus be
admitted, notwithstanding the grounds of inadmissibility) or be denied one or more of those
forms of protection and be deemed inadmissible (and thus ordered removed 159).
Section 235(b)(1) is also in chapter 4 of the INA, but there is no “specification” therein for an
order of removal for an alien found to have a credible fear. The exception in that section for
removal thus ends when that determination is made.
As section 240(a)(3) of the INA shows, therefore, applications for asylum, statutory withholding,
and CAT made by aliens who were subject to expedited removal proceedings and determined to
have a credible fear must be made by IJs in removal proceedings under section 240 of the INA.
In summary:


A review of IIRIRA and sections 235(b)(1) and 240 of the INA demonstrates that
Congress never intended AOs to adjudicate claims for asylum, statutory withholding, or
CAT made by aliens who had received a positive credible fear determination in expedited
removal proceedings.



The HSA provided AOs in USCIS only with the authority that they had on the effective
date of that bill for purposes of the creation of that agency, March 1, 2003. That
authority did not extend to adjudications of claims for asylum, statutory withholding, or
CAT made by aliens who had received a positive credible fear determination in expedited
removal proceedings, which instead was vested with IJs in EOIR.



The TVPRA provided a specific carveout for UACs, granting AOs primary jurisdiction
over their applications for asylum, statutory withholding and CAT, even if they were
subject to section 235(b) of the INA. This demonstrates that Congress intended that
jurisdiction over such applications filed by all other aliens—including aliens in expedited
removal proceedings under section 235(b)(1) of the INA-- was and should be vested with
IJs in expedited removal proceedings.

Accordingly, the proposal in the JNPRM to grant authority to AOs to adjudicate claims for
asylum, statutory withholding, and CAT made by aliens in expedited removal proceedings is

159

See section 240(c)(1)(A) of the INA (2021) (“In general. At the conclusion of the proceeding the immigration
judge shall decide whether an alien is removable from the United States.”), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1229a&num=0&edition=prelim.
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ultra vires, would expose the departments to significant litigation risk 160, and therefore should
not be regulatorily assigned to those AOs in any final rule.

IV.

USCIS LACKS AUTHORITY TO MAKE STATUTORY WITHHOLDING AND CAT
DETERMINATIONS

Additionally, and contrary to the proposals in the JNPRM, AOs lack the authority to make
statutory withholding or CAT determinations generally.
As discussed in Section II.B, under the statutory withholding provision in section 241(b)(3)(A)
of the INA161, an alien may not be removed “to a country if the Attorney General decides that the
alien's life or freedom would be threatened in that country because of the alien's race, religion,
nationality, membership in a particular social group, or political opinion.”
Critically, an alien can only be granted statutory withholding after the alien has been ordered
removed, as the Board of Immigration Appeals (BIA) has held. 162 This is reflected in the
statutory structure of section 241 of the INA generally, and paragraph (b)(3) therein specifically.
Section 241 of the INA is captioned “Detention and removal of aliens ordered removed”, and the
provisions therein, and in particular the protection provisions under paragraph (b)(3) therein,
relate solely to aliens under final orders of removal.
To understand how statutory withholding of removal operates, it is important to review sections
241(b)(1) and (b)(2) of the INA163, which directly precede the statutory removal provision in
section 241(b)(3) of the INA. In those sections, Congress either directs the countries to which an
alien may be removed, or in the case of section 241(b)(2)(A) of the INA 164, allows the alien to
designate the country of removal. There are limitations on such designations 165, and that
provision allows DHS and DOJ to ignore aliens’ designations 166 and permits DHS to deport
aliens to a non-designated country in specified circumstances.
160

See 5 U.S. Code § 706(2)(A) (2021) (“Scope of review” for the Administrative Procedure Act; “To the extent
necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action.
The reviewing court shall— (2) hold unlawful and set aside agency action, findings, and conclusions found to be—
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law”), available at:
https://www.law.cornell.edu/uscode/text/5/706; Citizens to Preserve Overton Park, 401 U.S. at 415 (1971) (“The
court is first required to decide whether the Secretary acted within the scope of his authority.”), available at:
https://supreme.justia.com/cases/federal/us/401/402/.
161

Section 241(b)(3) of the INA (2021), available at:
https://uscode.house.gov/view.xhtml?req=(title:8%20section:1231%20edition:prelim).
162
See Matter of I-S- and C-S-, 24 I&N Dec. 432 (BIA 2008), available at:
https://www.justice.gov/sites/default/files/eoir/legacy/2014/07/25/3595.pdf.
163
Sections 241(b)(1) and (2) of the INA (2021), available at:
https://uscode.house.gov/view.xhtml?req=(title:8%20section:1231%20edition:prelim).
164
Id. at subpara. (b)(2)(A).
165
Id. at subpara. (b)(2)(B).
166
Id. at subpara. (b)(2)(C).
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Perhaps more importantly, an alien granted statutory withholding can be removed to a “third
country” — just not any country to which that protection has been extended (and not rescinded).
After a country or countries of removal are designated, alien respondents in removal proceedings
apply for statutory withholding, generally (but not exclusively) in conjunction with asylum. If
the IJ determines that the alien respondent is eligible for statutory withholding, the IJ must first
order the respondent removed, and then withhold that removal to the designated countries.
The same is true of CAT. It is not “relief” from removal, per se, but rather a bar to the removal
of an alien respondent under an order of removal to a designated country or countries. The
unique nature of statutory withholding and CAT is reflected in the regulations governing those
forms of protection.
Specifically, 8 CFR § 1208.16(f) 167 (which governs statutory withholding and withholding under
CAT) states: “Removal to third country. Nothing in this section or § 1208.17 [which governs
CAT deferral] shall prevent the Service from removing an alien to a third country other than the
country to which removal has been withheld or deferred.”
If statutory withholding and CAT removal did not necessarily follow an order of removal than at
the point at which that protection was granted, an alien could not be removed to any country,
because the alien would not be under an order of removal. 168
The JNPRM does not propose to amend this provision169, nor should it, as it correctly reflects
both the structure of the law and the mechanism by which the INA and FARRA direct statutory
withholding and CAT be administered.
Similarly, 8 CFR § 1208.17170, which governs CAT deferral, begins:
Grant of deferral of removal. An alien who: has been ordered removed; has been
found under § 1208.16(c)(3) to be entitled to protection under the Convention
Against Torture; and is subject to the provisions for mandatory denial of
withholding of removal under § 1208.16(d)(2) or (d)(3), shall be granted deferral
of removal to the country where he or she is more likely than not to be tortured.
(Emphasis added.)
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8 CFR § 1208.16(f) (2020), available at: https://www.law.cornell.edu/cfr/text/8/1208.16.
See section 240(a)(3) of the INA (2021) (“Unless otherwise specified in this chapter, a proceeding under this
section shall be the sole and exclusive procedure for determining whether an alien may be admitted to the United
States or, if the alien has been so admitted, removed from the United States. Nothing in this section shall affect
proceedings conducted pursuant to section” 238 of the INA), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1229a&num=0&edition=prelim. Note
that statutory withholding determinations are not “proceedings under” section 208 of the INA.
169
See Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46908, 46948-49 (Aug. 20, 2021), available at:
https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat.
170
8 CFR § 1208.17 (2020), available at: https://www.law.cornell.edu/cfr/text/8/1208.17.
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The highlighted provision directly reflects the fact that deferral under CAT, like statutory
withholding and CAT withholding, can only be granted to an alien who is under an order of
removal.
The Center notes that the current regulations 171 permit AOs to make statutory withholding
determinations in one very limited class of cases—those involving aliens who would otherwise
have been eligible for asylum based on persecution for resistance to coercive population control
methods172, except for an annual cap on grants of that protection under former section 207(a)(5)
of the INA (2005).
That authority is vestigial in the regulations, as section 207(a)(5) of the INA was stricken by
section 101(g)(2) of the REAL ID Act173 more than 16 years ago. Even if it were not, however,
it would create a legal impossibility, as it would allow AOs to grant statutory withholding to
aliens who were not actually under final orders of removal. 174
In any event, there was no discussion of this authority either in the original, March 1997 interim
rule175 promulgating this provision or in the January 1997 proposed rule 176.
The only statutory authority that AOs have that allows them to order aliens removed, as noted
above, however, is in the expedited removal provisions themselves, at section 235(b)(1)(B)(iii)(I)
of the INA177, and it shows that the proposal in the JNPRM to grant AO’s jurisdiction over
applications for asylum, statutory withholding, and CAT is ultra vires.
It states: “In general. Subject to subclause (III), if the officer determines that an alien does not
have a credible fear of persecution, the officer shall order the alien removed from the United
States without further hearing or review.” (Emphasis added.).
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8 CFR § 208.16(a) (2020), available at: https://www.law.cornell.edu/cfr/text/8/208.16; 8 CFR § 1208.16(a)
(2020), available at: https://www.law.cornell.edu/cfr/text/8/1208.16.
172
See section 101(a)(42) of the INA (2021) (definition of “refugee”: “For purposes of determinations under this
chapter, a person who has been forced to abort a pregnancy or to undergo involuntary sterilization, or who has been
persecuted for failure or refusal to undergo such a procedure or for other resistance to a coercive population control
program, shall be deemed to have been persecuted on account of political opinion, and a person who has a well[]founded fear that he or she will be forced to undergo such a procedure or subject to persecution for such failure,
refusal, or resistance shall be deemed to have a well[-]founded fear of persecution on account of political opinion.”),
available at: https://uscode.house.gov/view.xhtml?req=(title:8%20section:1101%20edition:prelim).
173
See REAL ID Act of 2005, section 101(g)(2), Pub. L. 109-13, 119 Stat. 305 (1995), available at:
https://www.govinfo.gov/content/pkg/PLAW-109publ13/pdf/PLAW-109publ13.pdf.
174
See Matter of I-S- and C-S-, 24 I&N Dec. 432 (BIA 2008), available at:
https://www.justice.gov/sites/default/files/eoir/legacy/2014/07/25/3595.pdf.
175
Inspection and Expedited Removal of Aliens; Detention and Removal of Aliens; Conduct of Removal
Proceedings; Asylum Procedures, 62 Fed. Reg. 10312 (Mar. 6, 1997), available at:
https://www.govinfo.gov/content/pkg/FR-1997-03-06/pdf/97-5250.pdf#page=26.
176
Inspection and Expedited Removal of Aliens; Detention and Removal of Aliens; Conduct of Removal
Proceedings; Asylum Procedures, 62 Fed. Reg. 444 (Jan. 3, 1997), available at:
https://www.govinfo.gov/content/pkg/FR-1997-01-03/pdf/FR-1997-01-03.pdf.
177
Section 235(b)(1)(B)(iii)(I) of the INA (2021), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1225&num=0&edition=prelim.
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Thus, the only authority that the INA provides to AOs to issue orders of removal forestalls
applications for asylum, withholding, or CAT for aliens in expedited removal proceedings. In
other words, the very jurisdiction that the departments would propose to convey to AOs—again,
to adjudicate claims for asylum, statutory withholding, and CAT – is unavailable to aliens
subject to the sole order of removal AOs can issue.
The JNPRM nonetheless offers an extensive analysis to demonstrate that AOs possess authority
to issue an order of removal after denying an alien’s asylum claim. 178 Specifically, the
departments cite to section 101(a)(47)(A) of the INA179, which defines the term “order of
deportation” as “the order of the special inquiry officer, or other such administrative officer to
whom the Attorney General has delegated the responsibility for determining whether an alien is
deportable, concluding that the alien is deportable or ordering deportation.”
The Center notes that this itself is a vestigial provision in the INA, as “orders of deportation”
have subsequently been replaced by orders of removal pursuant to IIRIRA, and that in creating
orders of removal in IIRIRA, Congress did not include a conforming amendment to section
101(a)(47)(A) of the INA. This definition was no longer needed in the INA following the
enactment of IIRIRA, as Congress therein 180 created a statutory scheme delineating the effects of
various administrative removal orders. 181
By its terms, as noted, the expedited removal provision grants authority to AOs to issue orders of
removal in just one discrete instance, at section 235(b)(1)(B)(iii)(I) of the INA 182, which states:
“Subject to subclause (III) [IJ review of credible fear denial], if the officer determines that an
alien does not have a credible fear of persecution, the officer shall order the alien removed
from the United States without further hearing or review.” (Emphasis added.)
The Center notes, as explained above, that this provision supports the fact that providing AOs
with jurisdiction over asylum claims for aliens who had been subject to expedited removal is
ultra vires. To consider an asylum application necessarily includes the possibility of denying it.
The denial of an asylum application filed by an alien who has no other avenue of relief or
protection requires the authority to order the alien removed-- authority that Congress did not
178

Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46908, 46919 (Aug. 20, 2021), available at:
https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat.
179
Section 101(a)(47)(A) of the INA (2021), available at:
https://uscode.house.gov/view.xhtml?req=(title:8%20section:1101%20edition:prelim).
180
See section 241 of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. 104-208,
110 Stat. 3009-597 to 607 (Sep. 30, 1996) (adding current section 241 to the INA), available at:
https://www.congress.gov/104/plaws/publ208/PLAW-104publ208.pdf.
181
See, e.g., section 241 of the INA (2021) (“Detention and removal of aliens ordered removed”), and id. at subpara.
(a)(1)(B) (“Beginning of period. The removal period begins on the latest of the following: (i) The date the order of
removal becomes administratively final. (ii) If the removal order is judicially reviewed and if a court orders a stay of
the removal of the alien, the date of the court's final order. (iii) If the alien is detained or confined (except under an
immigration process), the date the alien is released from detention or confinement.”), available at:
https://uscode.house.gov/view.xhtml?req=(title:8%20section:1231%20edition:prelim).
182
Section 235(b)(1)(B)(iii)(I) of the INA (2021), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1225&num=0&edition=prelim.
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grant to AOs that authority in section 235(b)(1) of the INA, except in the section
235(b)(1)(B)(iii)(I) context.
In that context (where the alien receives a negative credible fear determination), however, the
alien is not allowed to apply for asylum at all. That provision closes the loop on AO authority,
demonstrating Congress’s intention that AOs are not to consider asylum applications by aliens
who had been subject to expedited removal and who had received positive credible fear
determinations.
The departments also cite183 to Mitondo v. Mukasey184, 523 F.3d 784 (7th Cir. 2008) to support
this proposition. That case is apposite. Mitondo involved circuit court review of an asylum
application by an alien denied admission under the Visa Waiver Program (VWP) 185. Courts of
appeals are only allowed under the INA to consider final orders of removal 186, but VWP aliens
are not amenable to removal proceedings under section 240 of the INA, only “asylum only”
proceedings to determine whether they are eligible for asylum, withholding, and CAT 187. That is
because VWP applicants must waive their right to contest removability as a condition of seeking
admission under VWP188.
The Seventh Circuit concluded that it nonetheless had jurisdiction over the case because “an
order that is proper only if the alien is removable implies an order of removal” 189, the quote that
the departments rely on in the JNPRM.190 That decision is not applicable in the expedited
removal context, because unlike section 235(b)(1) of the INA, which explicitly provides removal
authority to immigration officers in the case of aliens who do not claim a fear of persecution or
request asylum191, and limited authority to AOs to order removal for aliens who receive a
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Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46908, 46919 (Aug. 20, 2021), available at:
https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat.
184
Mitondo v. Mukasey, 523 F.3d 784 (7th Cir. 2008), available at:
https://www.courtlistener.com/opinion/1444180/mitondo-v-mukasey/.
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See section 217 of the INA (2021) (“Visa waiver program for certain visitors”), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1187&num=0&edition=prelim.
186
See section 242(a)(1) of the INA (2021) (“General orders of removal. Judicial review of a final order of removal
(other than an order of removal without a hearing pursuant to [section 235(b)(1) of the INA) is governed only by
chapter 158 of title 28, except as provided in subsection (b) and except that the court may not order the taking of
additional evidence under section 2347(c) of such title.”), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1252&num=0&edition=prelim.
187
See section 217(b)(2) of the INA (2021), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USCprelim-title8-section1187&num=0&edition=prelim
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Id.
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Mitondo, 523 F.3d at 787, available at: https://www.courtlistener.com/opinion/1444180/mitondo-v-mukasey/.
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See Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46908, 46919 (Aug. 20, 2021) (quoting Mitondo), available at:
https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat
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Section 235(b)(1)(A)(i) (2021), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelimtitle8-section1225&num=0&edition=prelim.
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negative credible fear determination192, the VWP provisions are vague (at best) on the issuance
of orders of removal.193
That said, taking the argument of the JNPRM’s application of that decision to its logical
conclusion, circuit courts would have jurisdiction over any decision issued at any level that an
alien is removable and that denies available relief.
That, however, is not what the judicial review provision in section 241(a)(1) of the INA 194
allows—it only allows for judicial review of “final order[s] of removal”, which demonstrates that
Mitondo is limited to its facts and apposite.
In summary, because AOs cannot otherwise order an alien’s removal, they are unable to
otherwise grant requests for statutory withholding and CAT, as the issuance of an order of
removal is a condition precedent to either of those forms of protection. Accordingly, any
regulation that would give AOs authority to grant aliens statutory withholding or CAT would be
ultra vires, would expose the departments to significant litigation risk if it were adopted 195, and
thus should not be included in the final rule.
V.

THE PAROLE PROVISION IN THE JNPRM IS ULTRA VIRES

As noted in section II above, the proposed rule 196 would also amend the regulations governing
the parole, under section 212(d)(5)(A) of the INA 197, of aliens in expedited removal proceedings
prior to a credible fear screening.

192

Section 235(b)(1)(B)(iii)(I) of the INA (2021), available at:
See generally section 217 of the INA (2021), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1187&num=0&edition=prelim
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See section 241(a)(1) of the INA (2021)
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See 5 U.S. Code § 706(2)(A) (2021) (“Scope of review” for the Administrative Procedure Act; “To the extent
necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action.
The reviewing court shall— (2) hold unlawful and set aside agency action, findings, and conclusions found to be—
(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law”), available at:
https://www.law.cornell.edu/uscode/text/5/706; Citizens to Preserve Overton Park, 401 U.S. 402, 415 (1971) (“The
court is first required to decide whether the Secretary acted within the scope of his authority.”), available at:
https://supreme.justia.com/cases/federal/us/401/402/.
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See Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 49610 (Aug. 20, 2021) (“To ensure effective
implementation of the expedited removal system, this rule also proposes to revise the parole considerations prior to a
positive credible fear determination in 8 CFR 235.3. The current rule limits parole consideration before the credible
fear determination to situations in which parole “is required to meet a medical emergency or is necessary for a
legitimate law enforcement objective.” 8 CFR 235.3(b)(2)(iii), (b)(4)(ii). Under this proposed rule, DHS also would
be able to consider whether parole is required “because detention is unavailable or impracticable.”), available at:
https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat.
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Section 212(d)(5)(A) of the INA (2021), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USCprelim-title8-section1182&num=0&edition=prelim.
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The current regulation itself contradicts Congress’s clear directive in section 235(b)(1) of the
INA that aliens in expedited removal proceedings are to be detained throughout the entire
process, from apprehension198 to a determination on any subsequent asylum claim 199.
Notwithstanding these congressional detention mandates for aliens in expedited removal
proceedings, the current regulations provide for the release of aliens subject to expedited removal
but only in an extremely limited set of circumstances.
Specifically, 8 CFR § 235.3(b)(2)(iii)200 states:
Detention and parole of alien in expedited removal. An alien whose
inadmissibility is being considered under this section or who has been ordered
removed pursuant to this section shall be detained pending determination and
removal, except that parole of such alien, in accordance with section 212(d)(5)
of the Act, may be permitted only when the Attorney General determines, in the
exercise of discretion, that parole is required to meet a medical emergency or is
necessary for a legitimate law enforcement objective.
Similarly, 8 CFR § 235.3(b)(4)(ii)201 provides:
Detention pending credible fear interview. Pending the credible fear
determination by an asylum officer and any review of that determination by an
immigration judge, the alien shall be detained. Parole of such alien in accordance
with section 212(d)(5) of the Act may be permitted only when the Attorney
General determines, in the exercise of discretion, that parole is required to meet
a medical emergency or is necessary for a legitimate law enforcement objective.
The JNPRM would amend these provisions202 to allow DHS to parole any alien subject to
expedited removal at any point during the expedited removal process in any situation where, in
the department’s discretion, “detention is unavailable or impracticable.”
The word “unavailable” merits its own comment (provided below), but the Center will first focus
on the “impracticability” of detention, a concept of little fixed meaning in this context. For
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Section 235(b)(1)(B)(iii)(IV) of the INA (2021) (“Mandatory Detention. Any alien subject to the procedures
under this clause shall be detained pending a final determination of credible fear of persecution and, if found not to
have such a fear, until removed.”), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelimtitle8-section1225&num=0&edition=prelim.
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Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 46946 (Aug. 20, 2021) (amending 8 CFR §§
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purposes of the law, Merriam-Webster203 defines “impracticable” as “excessively difficult to
perform especially by reason of an unforeseen contingency”. One can assume that “unforeseen
contingencies” would arise in the detention context, but the ability of DHS to respond to any
contingency is a function of resources, which again goes to unavailability.
The proposed regulation itself, however, appears to link impracticability (at least as an initial
matter) to the need to provide medical care or special accommodations to certain aliens.
Specifically, proposed 8 CFR § 235.3(b)(2)(iii) 204 would state:
An alien whose inadmissibility is being considered under this section or who has
been ordered removed pursuant to this section shall be detained pending
determination and removal. Parole of such alien, in accordance with section
212(d)(5) of the Act and § 212.5 of this chapter, may be permitted only when DHS
determines, in the exercise of discretion, that parole is required to meet a medical
emergency, for a legitimate law enforcement objective, or because detention is
unavailable or impracticable (including situations in which continued detention
would unduly impact the health or safety of individuals with special
vulnerabilities). (Emphasis added.)
To the degree that this would simply allow for the parole of aliens to seek medical treatment that
is not available in the normal immigration setting, it is just slightly more violative of the
statutory scheme than the current regulations. Plainly, however, the proposed regulation would
exceed even the current regulations.
“Special vulnerabilities” is not otherwise defined and could cover any number of scenarios. It is,
quite simply, an exception that would swallow the rule. As a purely subjective phrase, it could
be applied in many contexts that would violate the statutory detention scheme, and therefore
would be ultra vires ab initio.
Note that Congress knew what it was doing when it enacted section 302 of IIRIRA 205, including
the detention mandates therein, because it knew how the law was being enforced. Although
most aliens apprehended entering the United States illegally in 1996 were single adult males (the
vast majority of whom were Mexican nationals) 206, Border Patrol at the Southwest border had as
of that time apprehended aliens of almost every nationality, and of every demographic: Young,
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working age, elderly, males, females, and travelling in so-called “family units” (made up of
adults and accompanying children), as well as UACs.
Congress, however, did not include any exceptions to the detention mandates in section
235(b)(1) of the INA. Rather, in section 235(b)(1)(B)(iii)(IV) of the INA 207, Congress stated
that: “Any alien subject to the procedures under this clause shall be detained pending a final
determination of credible fear of persecution and, if found not to have such a fear, until
removed.” (Emphasis added.) Section 235(b)(1)(B)(ii) of the INA 208 states: “If the officer
determines at the time of the interview that an alien has a credible fear of persecution . . . the
alien shall be detained for further consideration of the application for asylum.” (Emphasis
added.)
The Supreme Court209 has held: “Unlike the word ‘may,’ which implies discretion, the word
‘shall’ usually connotes a requirement.” It plainly does connote a requirement in these instances,
but lest there be any doubt, as the IIRIRA conference report 210 makes clear:
An alien who states a fear of persecution or an intention to apply for asylum shall
be referred for interview by an asylum officer, who is an immigration officer who
has had professional training in asylum law, country conditions, and interview
techniques comparable to that provided to full-time adjudicators of asylum
applications. The officer shall be, for purposes of determinations made under this
section, under the supervision of an immigration officer with similar training and
substantial experience in adjudicating asylum applications. If the officer finds
that the alien has a credible fear of persecution, the alien shall be detained for
further consideration of the application for asylum under normal non-expedited
removal proceedings. If the alien does not meet this standard and, if the alien
requests administrative review, the officer’s decision is upheld by an immigration
judge, the alien will be ordered removed. To the maximum extent practicable,
review by the immigration judge shall be completed within 24 hours, but in no
case shall such review take longer than 7 days. Throughout this process of
administrative review, the alien shall be detained by the INS.
Despite this, the theory that has been followed by the executive branch since the first IIRIRA
regulations were implemented in 1997 has ostensibly been that the detention mandates in section
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235(b)(1) of the INA211 do not supersede the general parole authority in section 212(d)(5)(A) of
the INA212.
Note, however, that Congress also amended the parole provision in section 212(d)(5)(A) of the
INA in section 602 of IIRIRA 213. As the Supreme Court214 has held: “It is a basic principle of
statutory construction that a statute dealing with a narrow, precise, and specific subject is not
submerged by a later enacted statute covering a more generalized spectrum.”
Here, Congress addressed both the general parole authority and the “narrow, precise, and specific
subject” of detention of aliens in expedited removal proceedings in the same statute. Had
Congress wanted to allow the Attorney General or DHS to parole aliens subject to detention
under section 235(b)(1) of the INA, it would have done so. It didn’t, but in any event, the
specific language it used in section 235(b)(1) of the INA should be read to preclude any parole of
such aliens.
Even if, however, this canon of statutory interpretation was abandoned in the expedited removal
context, the parole authority that is proposed in the JNPRM far exceeds the parole authority DHS
was given in section 212(d)(5)(A) of the INA215, which reads as follows:
The Attorney General [or DHS] may, except as provided in subparagraph (B) or
in [section 214(f) of the INA], in his discretion parole into the United States
temporarily under such conditions as he may prescribe only on a case-by-case
basis for urgent humanitarian reasons or significant public benefit any alien
applying for admission to the United States, but such parole of such alien shall
not be regarded as an admission of the alien and when the purposes of such
parole shall, in the opinion of the Attorney General, have been served the alien
shall forthwith return or be returned to the custody from which he was paroled
and thereafter his case shall continue to be dealt with in the same manner as that
of any other applicant for admission to the United States. (Emphasis added.)
That statutory provision makes no reference at all to the unavailability or impracticability of
detention of aliens, and no reasonable interpretation of section 212(d)(5)(A) of the INA would
allow such an accommodation. Simply put, there is no legal way to term the release of aliens on
parole because of the unavailability or impracticability of detention as a “parole for urgent
211
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humanitarian reasons or significant public benefit.” Congress cabined the parole authority of
DHS and DOJ, but now the departments in the JNPRM 216 propose to ignore Congress’s express
limitations on that authority.
The parole proposal is the definition of ultra vires217, and adopting the proposed regulation
would expose the departments to significant litigation risk. 218
Not that it is necessary, but a review of the statutory history of that provision makes this even
more clear. As noted, section 212(d)(5)(A) of the INA was amended by section 602 of
IIRIRA219, and the highlighted section in the excerpt immediately above was added to that
provision.
Prior to that amendment, the Attorney General had authority under section 212(d)(5)(A) of the
INA to parole aliens “for emergent reasons or for reasons deemed strictly in the public interest”.
As INS explained in promulgating regulations to implement that subsequently amended (and
narrowed) provision220, even the more earlier expansive parole statute was meant to be applied
extremely narrowly:
The legislative history of the parole provision shows a Congressional intent that
parole be used in a restrictive manner. The drafters of the Immigration and
Nationality Act of 1952 gave as examples situations where parole was warranted
in cases involving the need for immediate medical attention, witnesses, and aliens
being brought into the United States for prosecution. . .. In 1965, a Congressional
committee stated that the parole provisions “were designed to allow the Attorney
General to act only in emergent, individual, and isolated situations, such as in the
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37

case of an alien who requires immediate medical attention, and not for the
immigration of classes or groups outside the limit of the law.”
Section 602(a) of IIRIRA struck that prior parole language in section 212(d)(5)(A) of the INA 221,
and substituted the current, even more restrictive phrase, again allowing for parole “only on a
case-by-case basis for urgent humanitarian reasons or significant public benefit’’.
In Cruz-Miguel v. Holder222, the Second Circuit explained why that change was made:
IIRIRA struck from section 212(d)(5)(A) of the INA] the phrase “for emergent
reasons or for reasons deemed strictly in the public interest” as grounds for
granting parole into the United States and inserted “only on a case-by-case basis
for urgent humanitarian reasons or significant public benefit.” See Pub.L. No.
104-208, Div. C, § 602(a), 110 Stat, at 3009-689. The legislative history indicates
that this change was animated by concern that parole under [section
212(d)(5)(A) of the INA] was being used by the executive to circumvent
congressionally established immigration policy. See H.R. Rep. No. 104-169, pt.
1, at 140-41 (1996). (Emphasis added.)
That appears to be what the JNPRM is attempting to accomplish.
More recently, in issuing a permanent injunction of DHS’s attempted termination 223 of the
Migrant Protection Protocols program 224 (MPP) in Texas v. Biden225, Judge Matthew Kacsmaryk
of the U.S. District Court for the Northern District of Texas found: “Any class-wide parole
scheme that paroled aliens into the United States simply because DHS does not have the
detention capacity would be a violation of the narrowly prescribed parole scheme in” section
212(d)(5)(A) of the INA.
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In denying the government’s request for a stay of Judge Kacsmaryk’s injunction, the Fifth
Circuit, in a per curiam decision226, went even further, holding:
What the Government cannot do, the district court held, is simply release every
alien described in [section 235 of the INA] en masse into the United States. The
Government has not pointed to a single word anywhere in the INA that suggests it
can do that. And the Government cannot claim an irreparable injury from being
enjoined against an action that it has no statutory authorization to take.
And yet, that is precisely what the departments are attempting to do through their regulatory
amendment to the parole regulation for aliens in expedited removal in the JNPRM 227.
We do not question the intentions of the departments in proposing this regulatory change, but
such an amendment to the regulations to confer on DHS the authority to parole entire classes of
migrants who have entered the United States simply because their detention is impracticable or
unavailable would fly in the face of these clear congressional restrictions and invite significant
litigation risk, not least of which in the ongoing proceedings in Texas v. Biden.
That said, however, as noted above, the unavailability and impracticality of the detention for
aliens in expedited removal proceedings is, at its core, a resource issue over which the executive
branch has a significant amount of authority. Stated plainly, the administration can request
resources to detain aliens to meet the congressional detention mandates in section 235(b)(1) of
the INA, but it has failed to do so and does not propose doing so.
In the press release for its August 2021 Operational Update 228, CBP reports: “A total of
1,002,722 unique individuals have been encountered year-to-date during Fiscal Year 2021”,
more than 150,000 than the agency did “during the same time period in Fiscal Year 2019”. FY
2019, referenced in that press release, was not a good year at the Southwest border. In fact, on
March 29, 2019, then-DHS Secretary Kirstjen Nielsen stated 229:
Today I report to the American people that we face a cascading crisis at our
southern border. The system is in freefall. DHS is doing everything possible to
226
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respond to a growing humanitarian catastrophe while also securing our borders,
but we have reached peak capacity and are now forced to pull from other
missions to respond to the emergency.
The vast majority of those “unique encounters” in FY 2021 have been Border Patrol
apprehensions of aliens who have entered the United States illegally over the Southwest border.
In fact, agents there have apprehended more than 1.47 million aliens who entered the United
States illegally in FY 2021 through the end of August 230. Each of those aliens is amenable to
expedited removal.
Despite this fact, ICE detained just 22,129 aliens total as of October 1 231, and of those, just
17,133 were aliens who had been apprehended by CBP. Rather than requesting additional
detention capacity for ICE, the administration is actually requesting fewer detention beds
(measured as “average daily population” or ADP) in its FY 2022 budget. 232
A massive and ultra vires regulatory change is not necessary to deal with the increased influx of
aliens entering the United States illegally233. Nor is it required “to ensure effective
implementation of the expedited removal system”, as the JNPRM claims 234. Increased detention
resources to comply with the detention mandates in section 235(b)(1) of the INA are, at least
until immigration policies that actually limit illegal immigration can be implemented.
Instead, the proposed regulations would simply encourage more illegal immigration at the
Southwest border, as history has shown. Whenever a policy is implemented that directs or
facilitates the release of illegal aliens into the United States (despite the detention mandates in
section 235(b)(1) of the INA), the number of aliens who thereafter enter the United States
illegally increases. That is why the departments are facing the crisis that the JNPRM purports to
address.
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DHS had complied with the detention mandate for aliens in expedited removal until December
2009, when then-ICE Director John Morton issued an agency directive 235 stating that aliens who
had received a positive credible fear determination should generally be released from DHS
custody on parole under section 212(d)(5)(A) of the INA. AOs completed 5,173 credible fear
cases in FY 2009236, before the Morton parole directive went into effect. The number of credible
fear claims grew to 8,926 in FY 2010 237, 11,716 in FY 2011238, and 13,607 in FY 2012239, before
increasing by almost 280 percent, to 36,454, in FY 2013 240.
By FY 2019241, AOs were adjudicating more than 102,000 credible fear claims (they received
105,000-plus that year but were unable to keep up) as smugglers discovered and exploited the
“credible fear” loophole that allowed illegal aliens to live and work in the United States
indefinitely.242
Plainly, the Morton directive drove more illegal aliens to claim credible fear in order to be
released in the United States, as then-Attorney General Sessions explained.
The Trump administration never rescinded the 2009 Morton directive, even though it directly
contravenes the law. Instead, it implemented MPP 243, which effectively satisfied the expeditedremoval detention mandate by denying illegal aliens free movement in the United States and
returning then back across the border to await their removal proceedings, in accordance with
section 235(b)(2)(C) of the INA244. Some 68,000 aliens245 who had claimed credible fear were
returned to Mexico under MPP and paroled into the United States to make asylum claims. Under
235
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MPP, between July and September 2019246, the number of credible fear claims USCIS received
dropped 59 percent.
As DHS determined in its October 2019 assessment of MPP 247, however, the program speeded
the adjudication of legitimate asylum claims while deterring bad ones. Consequently, “aliens
without meritorious claims — which no longer constitute[d] a free ticket into the United States
— [were] beginning to voluntarily return home.”
A similar case example has to do with legislation surrounding the Flores settlement agreement248
(FSA), which is discussed at greater length, below. Prior to FY 2013, most aliens who entered
the United States did so alone, without bringing children with them 249. Beginning that fiscal
year, however, Border Patrol began apprehending more alien adults entering illegally with
children, in so-called “family units” or FMUs. 250 In FY 2013251, Border Patrol agents at the
Southwest border apprehended 14,855 aliens in FMUs. That number increased more than 360
percent, to more than 68,000 by the next fiscal year. 252
The Obama administration responded by detaining most aliens in FMUs who had entered
illegally, allegedly to dissuade others. 253 Consequently, the number of aliens in family units who
were apprehended at the Southwest border in FY 2015 fell to just less than 40,000. 254 The
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FSA255 required that alien children be detained in licensed facilities, a requirement that the
Obama administration was not complying with as related to the children in FMUs 256, but it had
its reasons. There is no federal licensing requirement, and there are no state licensing standards
because states don’t detain children with parents incarcerated for criminal convictions. Plus, the
FSA had never been applied to children who were accompanied by their parents, only to those
travelling alone.257
In February 2015258, the Flores plaintiffs filed a motion with U.S. District Court Judge Dolly
Gee (who oversees Flores) to enforce the FSA with respect to the children in the FMUs that the
Obama administration was detaining. The result was an August 2015 order 259 (affirmed in July
2016260) directing that alien children in FMUs be released from custody within 20 days of their
detention by DHS. To avoid family separation, the parents are usually released, as well. 261
As a direct consequence, the number of aliens in FMUs apprehended by Border Patrol at the
Southwest border soared, increasing from 39,838 in FY 2015 262 to 77,674 in FY 2016263, before
tapering off at 75,622 in FY 2017264, at the beginning of the Trump administration. The vast
majority of the FMUs apprehended in FY 2017 (71 percent or 54,142) were caught in or before
January of that year, that is prior to the start of the Trump administration. Apparently deterred
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from entering by then-candidate Trump’s pro-immigration enforcement stances on the campaign
trail, illegal entrants in FMUs slowed to a trickle (1,118) by April 2019.
As it became apparent, however, that the Trump administration was unable to restrict the release
policies in the FSA litigation, FMU numbers soared again, to 107,212 in FY 2018 265, before
peaking in FY 2019266 at 473,682— a 1,089 percent increase over FY 2015, the year that Judge
Gee issued her order.
A bipartisan federal panel convened to address the FMU crisis at the Southwest border
determined in April 2019267 that:
By far, the major "pull factor" [driving the increase in FMU migration] is the
current practice of releasing with a NTA most illegal migrants who bring a child
with them. The crisis is further exacerbated by a 2017 federal court order in
Flores v. DHS expanding to FMUs a 20-day release requirement contained in a
1997 consent decree, originally applicable only to unaccompanied children
(UAC).
Reading that panel’s report, it is apparent that the biggest reason why those aliens in FMUs were
being released with just NTAs was because DHS had not invested in detention space for the
FMUs it could not detain under Flores.268 Only the full implementation of MPP slowed the
number of illegal aliens in FMUs, as DHS’s assessment of that program made clear. 269
The lesson to be learned from the Morton directive and the FSA litigation is that as soon as a
policy is enacted that makes it more likely that illegal aliens will be released from DHS custody,
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notwithstanding the detention mandates in section 235(b)(1) of the INA, the number of illegal
aliens who enter to exploit that policy balloons.
The parole provision in the JNPRM accelerates these problematic policies by expediting the
release of aliens in expedited removal proceedings. By essentially allowing the release of aliens
in expedited removal who simply claim credible fear, the number of illegal aliens who do so will
soar, increasing the total number of illegal aliens and the scope of the disaster at the Southwest
border.
Finally, and relatedly, these proposed regulatory changes to the parole regulations for aliens in
expedited removal proceedings are in contravention of section 2(a) of the Secure Fence Act
(SFA)270. That section of the SFA requires the secretary of Homeland Security to “take all
actions the Secretary determines necessary and appropriate to achieve and maintain operational
control over the entire international land and maritime borders of the United States”, within 18
months of date of enactment of that act (October 26, 2006) 271.
“Operational control” for purposes of that provision is defined as “the prevention of all unlawful
entries into the United States, including entries by terrorists, other unlawful aliens, instruments of
terrorism, narcotics, and other contraband.” 272 DHS is currently failing to comply with this
provision, which, because it lacks a “sunset” clause, remains in effect.
Again, Border Patrol agents at the Southwest border apprehended more than 1.47 million aliens
who entered at the Southwest border illegally in FY 2021, through August 31. 273 Of those illegal
aliens, more than 535,000 were processed under the INA (as opposed to being expelled under
Title 42 orders issued in response to the pandemic 274).
As the detention numbers above demonstrate, almost all those 535,000-plus aliens who were
apprehended entering illegally and processed under the INA were released into the United States,
in contravention of the SFA. The proposed regulatory changes to the parole standard for aliens
in expedited removal would make this worse, abrogating DHS’s clear statutory duty to gain
operational control of the Southwest border.
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Again, the JNPRM’s proposed noncompliance with the SFA renders the proposal ultra vires, and
thus exposes the departments to significant litigation risk if it were adopted 275, and should
therefore be rejected.
The entire parole provision in the JNPRM appears to be premised on the fact that, unless DHS
can parole aliens who would otherwise be subject to expedited removal under section 235(b)(1)
of the INA, it must process illegal entrants apprehended at the border under section 235(b)(2) of
the INA.
As noted, an alien who enters the United States illegally is inadmissible under both section
212(a)(6)(A)(i) of the INA276 (alien present without admission or parole) and section
212(a)(7)(A)(i)(I) of the INA277 (alien seeking admission without proper documents). Aliens
charged under the former section of the INA are not amenable to expedited removal under
section 235(b)(1) of the INA, while those charged under the latter ground of inadmissibility
are.278
The implication in the JNPRM is that DHS can otherwise release aliens who are charged with
being present without admission or parole who are thus processed under section 235(b)(2) of the
INA279 pursuant to section 236(a)(1) of the INA 280, which it plainly cannot do with respect to
aliens subject to the congressional detention mandates in section 235(b)(1) of the INA. 281
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If that is a correct assessment, then DHS is in error in concluding that it can release illegal aliens
apprehended at the border after entering illegally under section 236(a)(1) of the INA. That
provision permits detention or release of aliens on bond or conditional parole, but only in the
case of aliens who are arrested on warrant. 282 Most illegal aliens who are apprehended by
Border Patrol are not apprehended on warrant, but rather are subject to warrantless arrest under
section 287(a)(2) of the INA283. Thus, DHS does not have the authority to release them under
section 236(a)(1) of the INA, which again by its terms only provides for the release of aliens
arrested on warrants.
Further, Congress has mandated the detention of illegal aliens who are subject to section 240
removal proceedings under section 235(b)(2) of the INA, just as it has for aliens who are subject
to expedited removal under section 235(b)(1) of the INA.
Specifically, section 235(a)(1) of the INA 284 states:
An alien present in the United States who has not been admitted or who arrives in
the United States (whether or not at a designated port of arrival and including an
alien who is brought to the United States after having been interdicted in
international or United States waters) shall be deemed for purposes of this
chapter an applicant for admission. (Emphasis added.)
In turn, section 235(b)(2) of the INA285 provides:
Subject to subparagraphs (B) and (C), in the case of an alien who is an applicant
for admission, if the examining immigration officer determines that an alien
seeking admission is not clearly and beyond a doubt entitled to be admitted, the
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alien shall be detained for a proceeding under [section 240 of the INA].
(Emphasis added.)
It is clear from these provisions that Congress intended that all aliens apprehended at the border
after entering the United States illegally are to be detained and not released.
Even if the departments conclude, however, that aliens processed under section 235(b)(2) of the
INA are amenable to release, DHS can only release those aliens in accordance with the terms of
the parole provision in section 212(d)(5)(A) of the INA 286-- again, “only on a case-by-case basis
for urgent humanitarian reasons or significant public benefit”—not because detention is
unavailable or impracticable, as the JNPRM proposes. 287 Any contrary action would be ultra
vires.
VI.

RATHER THAN ADOPTING ULTRA VIRES REGULATORY CHANGES, DHS AND DOJ
SHOULD PROMULGATE REGULATIONS TO DETAIN ALIENS IN “FAMILY UNITS”

Instead of adopting the ultra vires regulatory changes in the JNPRM, DHS and DOJ should
promulgate regulations to address the Flores settlement agreement (again, “FSA”), to allow DHS
to detain alien adults and children entering illegally in “family units” (FMUs), to comply with
the detention mandates in section 235(b)(1) of the INA.
The departments admit that the FSA is a problem but contend that the real issue is the statutory
parole standard in section 212(d)(5)(A) of the INA: “The current narrower parole standards
effectively prevent DHS from placing into expedited removal many noncitizens who would
otherwise be eligible for this process, especially families, given the requirements of” the FSA. 288
Footnote 27 in the JNPRM289 accurately describes the history of the FSA, and the Center
incorporates that history in this comment as if contained herein. 290 Briefly, however, in 2016,
the Ninth Circuit issued an opinion interpreting the FSA in Flores v. Lynch291 (Flores I). The
286
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circuit court in Flores I sustained an August 2015 order292 by Judge Gee of the U.S. District
Court for the Central District of California mandating the release of children in FMUs in 20
days.
The practical effect of the circuit court’s order (as noted) was to require DHS to release all
minors it apprehended within that 20-day period, regardless of whether they were UACs or
instead entered illegally accompanied by adults in FMUs. To avoid “family separation”,
accompanying adults in FMUs have been released as well (in most cases) since 2015.
Consequently, the promise of a quick release from DHS custody has encouraged an untold
number of foreign national adults to bring children with them when entering the United States
illegally, in order to gain quick release.
In its bipartisan April 2019 Final Emergency Interim Report 293, the Homeland Security Advisory
Council’s CBP Families and Children Care Panel explained:
There is a real crisis at our border. An unprecedented surge in family unit (FMU)
migration from Central America is overwhelming our border agencies and our
immigration system. This crisis is endangering children. In too many cases,
children are being used as pawns by adult migrants and criminal smuggling
organizations solely to gain entry into the United States (U.S.). Because 40%
of the U.S. Customs and Border Protection (CBP), U.S. Border Patrol’s (USBP)
resources are currently absorbed in dealing with this crisis, the USBP is not able
to effectively manage its other border security missions -- apprehending
migrants illegally seeking to evade detection, including criminal aliens and
those who pose a public safety or national security threat, uncovering instances
of trafficking, fraudulent family relationships and other criminal activity
among this population, and monitoring the border for drug smuggling and
other contraband. To cover this gap, CBP will need to re-assign an increasing
number of CBP officers stationed at ports of entry to assist the USBP in handling
the surge in FMU migration.
The surge in FMU migration will continue to soar, endangering more and more
children making the treacherous 2,000 mile trek to our border and crossing
illegally into the U.S. at dangerous and remote areas between ports of entry
(POE), until the dynamics causing this trend are changed . . ..
****
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As the findings in our report reflect, the large-scale influx of FMUs is new, having
increased dramatically in the last year by 600%. Over 53,000 FMU were
apprehended last month alone by the Border Patrol, and at the current trajectory,
that number of FMU apprehensions is likely to exceed 500,000 in Fiscal Year
(FY) 2019. (Emphasis added.)
The panel was not too far off the mark in that interim report: In FY 2019 294, Border Patrol
apprehended 473,682 illegal migrants in FMUs. The number would have been much worse,
except for the implementation of MPP295 that fiscal year.
As DHS explained in its October 2019 assessment of the MPP program 296:
In the past nine months—following a phased implementation, and in close
coordination with [the government of Mexico] —DHS has returned more than
55,000 aliens to Mexico under MPP. MPP has been an indispensable tool in
addressing the ongoing crisis at the southern border and restoring integrity to the
immigration system. . . .
Border encounters with Central American families—who were the main driver of
the crisis and comprise a majority of MPP-amenable aliens—have decreased by
approximately 80%.
Interestingly, the JNPRM297 references the CBP Families and Children Care Panel’s April 2019
final emergency interim report and relies in part 298 on the panel’s November April 2019 final
report299 to support its proposal to shift authority for adjudicating asylum claims by aliens in
expedited removal proceedings from IJs to AOs, but fails to examine those proposals further, to
place them into context, or to discuss the other significant findings and recommendations therein.
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In its final emergency interim report, that panel concluded:
By far, the major "pull factor" [encouraging migrants to enter illegally] is the
current practice of releasing with a NTA most illegal migrants who bring a child
with them. The crisis is further exacerbated by a 2017 federal court order in
Flores v. DHS expanding to FMUs a 20-day release requirement contained in a
1997 consent decree, originally applicable only to unaccompanied children
(UAC). After being given NTAs, we estimate that 15% or less of FMU will likely
be granted asylum. The current time to process an asylum claim for anyone
who is not detained is over two years, not counting appeals. (Emphasis
added.)300
Similarly, in its final report301, the panel explained:
Panel members traveled to Guatemala and Honduras and received extensive
briefings on both “push” and “pull” factors. We assess that pull factors,
especially the prompt release of migrants who bring a child, account for much
of the huge increase in FMU migration over the past year. Put differently there
were no significant increases in level of crime, gang activity or poverty in the past
year that account for the phenomenal rise in FMU migration from Guatemala and
Honduras. (Emphasis added.)
The final emergency interim report detailed how the current incentives encouraging aliens to
enter illegally harmed not only CBP’s ability to perform its other vital national-security and lawenforcement duties, but endangered the aliens themselves, and traumatized the children used as
“pawns”302 in those FMUs to gain entry:
Migrant children are traumatized during their journey to and into the U.S. The
journey from Central America through Mexico to remote regions of the U.S.
border is a dangerous one for the children involved, as well as for their parent.
There are credible reports that female parents of minor children have been raped,
that many migrants are robbed, and that they and their child are held hostage and
extorted for money.
****
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Criminal migrant smuggling organizations are preying upon these desperate
populations, encouraging their migration to the border despite the dangers,
especially in remote places designed to overwhelm existing USBP infrastructure,
and extorting migrants along the way, thereby reaping millions of dollars for
themselves and the drug cartels who also charge money to cross the border.
****
A substantial number of families and children are entering our country in remote
areas of the border versus the POEs, enduring dangerous and terrifying crossings
in remote desert areas, across rivers, over fences, and through razor wire. These
children increasingly require significant personal and medical care that exceeds
the ability and capacity of CBP even with their current patchwork of contracted
assistance. . ..
****
FMUs illegally crossing our border consist of adults who are bringing a child
with them, and most are being released into the U.S. with a NTA due to a
shortage of detention capacity for FMUs. 303
Nothing in the JNPRM addresses any of these issues.
Instead, by speeding the release of aliens apprehended after entering the United States illegally
and ensuring them the ability to remain in this country indefinitely while pursuing the additional
avenues of review for their protection claims therein, the JNPRM is creating an “attractive
nuisance”304 that will ensure more aliens pay smugglers to travel to the United States in violation
of the INA.
That will mean that more aliens will be raped, robbed, and extorted, more will die, and Border
Patrol resources will be further strained. But it was in this context that the reports of the CBP
Families and Children Panel—again referenced by the JNPRM as support for its proposals—
were issued, and to avoid those horrors that the panel issued its recommendations.
It is true, as the JNPRM states305, that the panel recommended allowing AOs to process asylum
applications from aliens “found to have credible fear”, because their “cases could be adjudicated
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much more quickly, especially for clearly approvable cases” 306. The panel offered no analysis of
the legality of this proposal, however, and failed to mention in connection with this
recommendation that most such asylum applications are denied.
It was clear, however, from that final report that easily remedied flaws in U.S. immigration laws
and policies were the driving force behind that FMU surge. The panel explained therein:
One question the Panel asked was to what degree were “push” factors
responsible for the 400 percent increase in FMU migration in FY 2019? There is
chronic poverty in both Guatemala and Honduras. 64 percent of Hondurans live
in poverty. And a high, but lesser number of Guatemalans at 46.6 percent.
Poverty is especially severe in the rural areas of these countries. There is,
compared to the U.S. and western Europe, relatively high crime levels and
relatively weak law enforcement institutions, in both countries, and gang activity
exists in some areas of these countries, primarily in urbanized areas. Indeed, the
level of gang control of some neighborhoods of San Pedro Sula, Honduras and its
environs is troubling.
That said, the homicides rates in both Guatemala and Honduras have been
declining fairly sharply in the past several years. There has been no discernible
increase in poverty or the crime rate that explains the huge increase in FMU
migration. That increase is primarily attributable to pull factors created by the
U.S. government, to include lack of humane detention space for FMUs, an
asylum system that is far too slow, the judicial decision expanding Flores, and
Congressional inaction.307 (Emphasis added.)
The proposals in the JNPRM would simply create stronger “pull factors” encouraging foreign
national adults to bring children with them when travelling to the United States illegally, to take
advantage of quick release on parole and with the expectation that they would be able to live and
work here indefinitely while seeking asylum through an even more extended process than now
exists.
Which brings the discussion back to the FSA. In its final emergency interim report, the panel
noted that ICE had detention space for just 2,500 aliens in FMUs. 308 In its final report, the panel
explained why there were so few beds for FMUs: “A primary reason that ICE ERO did not and
could not expand its capacity was lack of funding and the judicial enforcement of the Flores
consent decree in July 2017 that had been expanded to include children accompanied by a
parent.”309
306

Final Report, HOMELAND SECURITY ADVISORY COUNCIL, CBP FAMILIES AND CHILDREN CARE PANEL (Nov. 14,
2019), at 2-3, available at: https://www.dhs.gov/sites/default/files/publications/fccp_final_report_1.pdf.
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Id. at 28.
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Final Emergency Interim Report, HOMELAND SECURITY ADVISORY COUNCIL, CBP FAMILIES AND CHILDREN
CARE PANEL (Apr. 16, 2019), at 7, available at: https://www.dhs.gov/sites/default/files/publications/19_0416_hsacemergency-interim-report.pdf.
309
Final Report, HOMELAND SECURITY ADVISORY COUNCIL, CBP FAMILIES AND CHILDREN CARE PANEL (Nov. 14,
2019), at 27, available at: https://www.dhs.gov/sites/default/files/publications/fccp_final_report_1.pdf.
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Consistent with the recommendations in its final emergency interim report, the panel stated 310:
“CBP used Supplemental Funding to rapidly set up, staff and equip six Centralized Processing
Centers (CPC), of which four were for FMUs, operated by the Border Patrol.” That gave Border
Patrol space for an additional 2,000 migrants in FMUs. 311
Despite the clear need for additional FMU detention space (and the panel’s recommendation that
those aliens in FMUs be detained-- not indefinitely, but long enough for their asylum claims to
be considered312), the administration’s FY 2022 budget request asks for, again, just 2,500 FMU
detention beds.313 The panel was clear that a “Flores fix”314 is necessary to address the issue of
illegal immigration by FMUs at the border in order to avoid the consequences to them and to our
immigration system.315 The JNPRM, while recognizing that the FSA is a problem 316, does
nothing to address it. That is in error.
The panel called on Congress to fix Flores to allow for the detention of FMUs who were
encountered by CBP, stating: “We believe that a legislative fix of Flores, is preferable to a
regulation, in order to remove any uncertainty and make clear that the Flores restriction on the
number of days an FMU may be detained has been lifted.”317
That said, however, the JNPRM admits that the FSA can be fixed administratively, and that the
FSA is intended to be replaced by regulations, not legislation. The JNPRM expressly noted:
“The FSA was to terminate 5 years after the date of final court approval; however, the
termination provisions were modified in 2001, such that the FSA does not terminate until 45
days after publication of regulations implementing the agreement.”318 (Emphasis added.)
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Id. at 8.
See id. at 27.
312
See id. at 19 n. 11 (“As noted, the Panel does not support and is not advocating for indefinite detention, but only
sufficient time to rapidly process asylum claims”).
313
See n. 189.
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Final Emergency Interim Report, HOMELAND SECURITY ADVISORY COUNCIL, CBP FAMILIES AND CHILDREN
CARE PANEL (Apr. 16, 2019), at 6, available at: https://www.dhs.gov/sites/default/files/publications/19_0416_hsacemergency-interim-report.pdf.
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See Final Emergency Interim Report, HOMELAND SECURITY ADVISORY COUNCIL, CBP FAMILIES AND CHILDREN
CARE PANEL (Apr. 16, 2019), at 5 (“Notably, until our asylum system is reformed and the restrictions of Flores
relating to family
detention, which led to the widespread catch and release of FMUs, are removed, the pull factor of
bringing a child will remain.”), available at: https://www.dhs.gov/sites/default/files/publications/19_0416_hsacemergency-interim-report.pdf.
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See Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 46910 (Aug. 20, 2021), available at:
https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat.
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Final Emergency Interim Report, HOMELAND SECURITY ADVISORY COUNCIL, CBP FAMILIES AND CHILDREN
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See Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 46910 n. 27 (Aug. 20, 2021), available at:
https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat.
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As the panel explained repeatedly: (1) the FSA is one of the main drivers of illegal FMU
migration because it all but guarantees release into the United States for any foreign national
who seeks to enter illegally with a child; and (2) illegal FMU migration was at the heart of the
2019 migration crisis.319 It remains at the heart of the current crisis at the Southwest border. 320
DHS and DOJ must address the FSA before taking any steps to expand the availability of parole
for illegal migrants subject to the detention mandates in section 235(b)(1) of the INA and before
implementing any regulation that would expand the amount of time that illegal migrants are able
to remain in the United States while pursuing what are usually meritless asylum claims.
The JNPRM fails, however, to address the FSA, or Flores, in any manner. Consequently, and as
additional reasoning, the departments should not implement the regulatory changes in the
JNPRM.

VII.

THE PROPOSED PROCEDURAL CHANGES WOULD SLOW THE REMOVAL OF
INADMISSIBLE ALIENS, UNDERMINING THE STATED PURPOSE FOR THE RULE
A. Adding Layers of Appeal to Illegal Aliens is the Antithesis of a “Streamlined”
Approach

The JNPRM states, “A system that takes years to reach a result is simply not a functional
one.”321 According to the departments therein: “The aim of this rule is to begin replacing the
current system, within the confines of the law, with a better and more efficient one that will
adjudicate protection claims fairly and expeditiously.” 322
As explained in sections III, IV, and V above, the JNPRM is not “within the confines of the
law”, but an equally significant problem is that the proposed changes are neither “better”, “more
efficient”, “fair[]”, nor “expeditious[]”.
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See Final Emergency Interim Report, HOMELAND SECURITY ADVISORY COUNCIL, CBP FAMILIES AND CHILDREN
CARE PANEL (Apr. 16, 2019), at 23 (“As we made clear in our interim report, the Flores decision was perhaps the
single greatest
factor in creating the current crisis, and in encouraging unauthorized migrants to expose young children to the
dangers of illegal border crossings. Once it became clear that migrants with minor children would have to be
released after 20 days of detention, or often even less, and could stay lawfully in the U.S. for years, the rush of
FMUs overwhelmed CBP Border Patrol’s capacity. For as long as Flores remains unaddressed, the risk of a largescale family migration remains.”), available at: https://www.dhs.gov/sites/default/files/publications/19_0416_hsacemergency-interim-report.pdf.
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Of the more than 1.47 million aliens apprehended at the Southwest border in FY 2021 through August, 388,354
were migrants in FMUs, including 279,938 who were processed under the INA and, likely, released. See Southwest
Land Border Encounters, U.S. DEP’T OF HOMELAND SECURITY (modified Sep. 15, 2021), available at:
https://www.cbp.gov/newsroom/stats/southwest-land-border-encounters.
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Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 46907 (Aug. 20, 2021), available at:
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As the Center has explained at length above, there are several key differences between the
current regulatory scheme and the regulations proposed in the JNPRM. Those differences give
more rights to aliens with few if any ties to the United States who have violated the INA and
accord fewer protections to the American people (both citizens and lawful immigrants).
Rather than limiting the rights of aliens who had been subject to expedited removal to appeal
adverse decisions (the definition of “streamlining323”), the proposed rule would expand them,
meaning arriving aliens without status would be able to remain in the United States indefinitely
while pursuing additional avenues of review.
Given that the current procedures comply with due process, additional avenues for review of
protection denials are unnecessary to comply with constitutional requirement; moreover, they
defeat the statutory “expedited” removal scheme 324.
Both under current regulations and under the proposed rules, the AO “credible fear interview
process” is non-adversarial, meaning that an ICE attorney is not present to cross-examine the
alien or to offer evidence contradicting aliens’ claims. 325
Currently, confrontation of an applicant’s claims following a positive credible fear determination
is reserved for the subsequent removal hearing before the IJ under section 240 of the INA 326,
when the alien actually applies for asylum, statutory withholding, and CAT. Those proceedings
are “adversarial”, allowing ICE attorneys to cross-examine aliens who were subject to expedited
removal and offer evidence that contradicts those aliens’ protection claims. 327
Under the proposed rule, if an alien in expedited removal received a positive credible fear
determination (as 83 percent of all aliens who claimed credible fear between FY 2008 and the
third quarter FY 2019 did),328 however, the subsequent proceeding before the AO at which the
323

See id. at 46910 (“This proposed rule offers another approach. It would establish a streamlined and simplified
adjudication process for individuals encountered at or near the border, placed into expedited removal, and
determined to have a credible fear of persecution or torture, with the aim of deciding protection claims in a more
timely fashion while ensuring procedural protections against erroneous denials of relief.”).
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See section 235 of the INA (2021) (“Inspection by immigration officers; expedited removal of inadmissible
arriving aliens; referral for hearing.”), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelimtitle8-section1225&num=0&edition=prelim.
325
See, e.g., 8 CFR § 208.30(d) (2020) (“Interview. The asylum officer will conduct the interview in a
nonadversarial manner, separate and apart from the general public. The purpose of the interview shall be to elicit all
relevant and useful information bearing on whether the alien can establish a credible fear of persecution, reasonable
possibility of persecution, or reasonable possibility of torture.”), available at:
326
Section 240 of the INA (2021), available at: https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelimtitle8-section1229a&num=0&edition=prelim.
327
See generally id.; see also Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of
Removal, and CAT Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 46908 (Aug. 20, 2021) (“In those
[removal] proceedings, IJs conduct adversarial hearings to determine removability and adjudicate applications for
asylum, withholding or deferral of removal, and any other forms of relief or protection.”), available at:
https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat.
328
Credible Fear and Asylum Process: Fiscal Year (FY) 2008 – FY 2019, U.S. DEP’T OF JUSTICE, EXECUTIVE
OFFICE FOR IMMIGRATION REVIEW (data generated Oct. 23, 2019), available at:
https://www.justice.gov/eoir/file/1216991/download
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alien could apply for asylum, statutory withholding, and CAT would again be non-adversarial
— except that only the alien would have a right to counsel. 329
That means that the alien applicant would have a right to an attorney at a proceeding that could
afford the alien work authorization and place the alien on an expedited path to citizenship, but
the American people would not have a right to be represented by an ICE attorney to challenge
the alien applicant’s claims. That would be problematic by itself if, under the proposed rule, an
AO’s denial of asylum, statutory withholding, and CAT were final.
Even in that scenario, asylum grant rates would increase because the alien applicant’s claims to
protection would go uncontested. That increase, however, would not necessarily reflect the fact
that more aliens who had been subject to expedited removal were being granted asylum because
they were eligible for or merited asylum as a matter of law and discretion.
In fact, more applicants with fraudulent or non-meritorious claims would be granted asylum,
statutory withholding, or CAT because there would be no ICE attorney to challenge the alien
applicant’s claims by offering contradictory and impeachment evidence, or to appeal an
erroneous decision.
No citation is needed for this proposition because it is simple common sense. ICE attorneys add
value to the removal hearing process because they are present to offer evidence contradicting the
alien respondent’s claims, to impeach the alien through cross-examination, and to appeal
erroneous decisions to the BIA. When those ICE attorney duties are not performed, the
likelihood of adjudicators—any adjudicators, be they IJs or AOs— granting asylum, statutory
withholding, or CAT in error rises significantly.
The JNPRM fails to give any weight whatsoever to the value ICE attorneys add to those
proceedings. Respectfully, that is an offense to the ICE attorney corps.
The proposed rule is worse than even that “problematic scenario”, however, because a denial of
protection by the AO would not be final. The asylum processing system proposed in the
JNPRM330 would then give the alien the right to seek a de novo review of the AO’s denial of
asylum, statutory withholding, or CAT. That means that the whole process would start all over
329

Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 46909 (Aug. 20, 2021) (“To respond to this problem,
this rule proposes at 8 CFR 208.2(a)(1)(ii) and 208.9 to provide USCIS asylum officers the authority to adjudicate in
the first instance the protection claims of individuals who receive a positive credible fear determination, and that
they do so in a nonadversarial hearing.”); id. at 46919 (“Third, as in section 240 removal proceedings, the
Departments propose that the noncitizen would be entitled to be represented, at no expense to the Government, by
counsel of the noncitizen's choosing who is authorized to practice in such proceedings.”), available at:
https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat.
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See id. at 46911 (“In cases in which a noncitizen seeks review of an asylum officer's adverse decision, the
Departments propose that the IJ would make an independent de novo determination based on the record of the
hearing before the Asylum Office plus any additional, non-duplicative evidence presented to the court that is
necessary to reach a reasoned decision.”); id. at 46915 (“This opportunity will allow such individuals to present any
additional evidence or arguments they may wish to make to the IJ, who will consider them in making a de novo
determination about whether the individual has a credible fear of persecution or torture.”).
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again — and the alien would receive from the IJ what amounts to an appeal from the AO’s
denial, a metaphorical “second bite at the apple”.
The JNPRM contends that this proposed regulatory process:
Reflect[s] an intention to return to the statutory scheme of INA 235(b)(1)(B) . . .
under which it is the IJ review of the credible fear determination that serves as
the check to ensure that individuals who have a credible fear are not returned
based on an erroneous screening determination by USCIS.
That is in error, because the only IJ review would be of a credible fear denial, not an erroneous
grant.
As explained above, Congress’s intent in adding expedited removal to the INA in IIRIRA was to
have IJs make adjudicatory determinations before an alien in proceedings was granted asylum
(again, placing the respondent on a path to work authorization and citizenship).
That protects not only the alien respondent’s rights, but the interests of the American people in
having the immigration laws enforced properly, and the rights of U.S. workers (both citizens and
lawful aliens) in the workplace331.
The safeguard on the alien’s specific rights is contained in section 235(b)(1)(B)(iii) of the
INA332, pursuant to which the alien in expedited removal proceedings who receives a negative
credible fear determination from an AO can seek IJ review.
Nor would the alien’s appeal rights end there. Under the JNPRM333, the alien could then appeal
the IJ’s denial to the BIA, consistent with the current statutory scheme. BIA appeals area
available now, but only as a first layer of review, not a second because AOs can’t grant asylum,
statutory withholding, or CAT to aliens apprehended at the border under current law.
331

See section 212(a)(5)(A)(i) (2021) (“Any alien who seeks to enter the United States for the purpose of performing
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the employment of such alien will not adversely affect the wages and working conditions of workers in the
United States similarly employed.”) (emphasis added.), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1182&num=0&edition=prelim.
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no case later than 7 days after the date of the determination under subclause (I).”), available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1225&num=0&edition=prelim.
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Protection Claims by Asylum Officers, 86 Fed. Reg. 46906 (Aug. 20, 2021) (“Such individuals who are denied
protection would be able to seek prompt, de novo review with an immigration judge (‘IJ’) in the DOJ Executive
Office for Immigration Review (“EOIR”), with appeal available to the Board of Immigration Appeals (‘BIA’).“),
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Thereafter, under the proposals in the JNPRM, aliens who were denied protection could seek
judicial review from the courts of appeals by filing a petition for review under section 242 of the
INA.334 There are no restrictions in the JNPRM on the timing of the proposed AO adjudications
of applications for asylum, statutory withholding, and CAT for aliens who, while subject to
expedited removal under section 235(b) of the INA, received positive credible fear
determinations.
That fact, coupled with the additional layer of administrative review (at the IJ level) therein,
means that aliens with meritless asylum claims will be able to remain in the United States
illegally, if not forever. That is the antithesis of “streamlining”.
B. The Proposed Regulations Would Improperly Provide Greater Due Process
Protections to Arriving Aliens than to Other Aliens
The proposed regulations also would improperly provide greater due process protections to
arriving aliens than are accorded to other aliens, including LPRs, who are, by law, guaranteed
comparably greater due process rights.
The JNPRM asserts that: “The Departments believe that the proposed changes in this rule are
necessary to establish a more streamlined and timely adjudication process for individuals who
establish a credible fear of persecution or torture, while simultaneously ensuring fundamental
fairness.”335 “Fundamental fairness” is not a term that is defined in the INA, nor in the
regulations, nor in the JNPRM itself. Logically, however, the purpose of due process is to
achieve a determination that is fundamentally fair, but that means “fundamentally fair” to all
parties within the law’s zone of interests—which includes the American people in general and
American workers in particular.
The regulatory scheme for AO adjudications in the JNPRM offers no “fairness” to the American
people—again, citizens and lawful immigrants. It may expedite certain decisions in specific
cases, but it does nothing to ensure that our laws will be enforced; rather, as explained above, it
would do just the opposite. All of that said, however, the preceding description of the various
layers of review that are available to aliens who are in expedited removal proceedings simply
further supports the Center’s conclusion that this regulatory AO adjudication scheme is ultra
vires.
Under section 235(a)(1) of the INA336:
An alien present in the United States who has not been admitted or who arrives in
the United States (whether or not at a designated port of arrival and including an
334
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alien who is brought to the United States after having been interdicted in
international or United States waters) shall be deemed for purposes of this
chapter an applicant for admission.
The expedited removal provision in section 235(b)(1) of the INA also deems aliens who are
apprehended at the border after entering illegally or at the ports without proper documents as
“arriving” aliens.337
Traditionally, such aliens who are seeking admission to the United States as an initial matter (as
opposed to LPRs) have been deemed to have fewer due process rights that U.S. citizens and
lawfully admitted aliens.338 The Supreme Court directly addressed this constitutional balance in
the expedited removal process just last year in DHS v. Thuraissigiam339.
The Court there340 held that statutory limitations on judicial review in cases involving aliens in
expedited removal proceedings did not violate the constitution as applied. Justice Alito
explained:
While aliens who have established connections in this country have due process
rights in deportation proceedings, the Court long ago held that Congress is
entitled to set the conditions for an alien’s lawful entry into this country and that,
as a result, an alien at the threshold of initial entry cannot claim any greater
rights under the Due Process Clause. . .. Respondent attempted to enter the
country illegally and was apprehended just 25 yards from the border. He
therefore has no entitlement to procedural rights other than those afforded by
statute.341 (Emphasis added.)
The statutory scheme in section 235(b)(1) of the INA reflects Congress’s intentions to limit the
rights of aliens who are apprehended entering the United States illegally or seeking admission at
the ports of entry without proper documents, consistent with their limited due process rights.
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See section 235(b)(1) of the INA (2021) (“Inspection of aliens arriving in the United States and certain other
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Id., slip op. at 2.
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Id. (internal citations omitted). Note that many, if not most, aliens who are subject to expedited removal under
section 235(b)(1) are in the exact same position as the respondent in that matter, as most are apprehended shortly
after entering the United States illegally. All such aliens would benefit from the changes in the JNPRM.
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Generally, those aliens are to be quickly removed. If they seek asylum or claim fear of return,
though, they are to be quickly interviewed by an AO to determine whether they have a credible
fear. If they receive a negative credible fear determination, they can request an expedited IJ
determination of that decision. Where, however, they receive a positive credible fear
determination, they may seek asylum in removal proceedings.
That “expedited removal” process reflects limits the process rights due to those “arriving aliens”
as compared to “aliens who have established connections in this country”; the latter are entitled
to full due process rights under the constitution, the former are not.
The regulatory scheme in the JNPRM, however, turns these due process concepts—which are
more than a century old in the immigration context342—on their collective head.
If the regulations proposed therein were to be adopted, aliens in expedited removal proceedings
would have greater due process rights than other aliens—including LPRs facing removal from
the United States.
The “expedited removal alien class” would receive one more layer of review (IJ/BIA/court of
appeals on a petition for review) than an LPR in removal proceedings who files a defensive
application for asylum, statutory withholding, or CAT (BIA/court of appeals).
And, speaking of an “application”, the JNPRM343 would eliminate (not even waive) the
requirement that an alien who had received a positive credible fear determination file a formal
asylum application (Form I-589 344) before applying for asylum, statutory withholding or CAT.
Instead:
Under this proposed rule, an individual who passes the initial credible fear
screening would have his claim reviewed by an asylum officer in USCIS in the
first instance, rather than by an IJ in a removal hearing under section 240 of the
INA. As part of this new procedure for “further consideration,” and to eliminate
delays between a positive credible fear determination and the filing of an
application for asylum, the Departments propose that the written record of the
credible fear determination created by USCIS during the credible fear process,
and subsequently served on the individual together with the service of the credible
fear decision itself, would be treated as an “application for asylum,” with the
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See generally id.
Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 46916 (Aug. 20, 2021), available at:
https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat.
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See I-589, Application for Asylum and for Withholding of Removal, U.S. CITIZENSHIP AND IMMIGRATION
SERVICES (updated Aug. 19, 2021) (Use this form to apply for asylum in the United States and for withholding of
removal (formerly called “withholding of deportation”). You may file for asylum if you are physically in the United
States and you are not a U.S. citizen.” NOTE: If you fail to file Form I-589 within one year of your arrival in the
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Nationality Act (INA).”), available at: https://www.uscis.gov/i-589.
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date of service on the individual considered the date of filing. 8 CFR 208.3(a)(2)
(proposed).345
Deeming credible fear notes as an “asylum application” violates the USCIS regulatory
requirement that applications and petitions be properly filed. That requirement is spelled out at 8
CFR § 103.2(a)(1)346, and provides in pertinent part:
Preparation and submission. Every form, benefit request, or other document
must be submitted to DHS and executed in accordance with the form
instructions regardless of a provision of 8 CFR chapter I to the contrary. The
form's instructions are hereby incorporated into the regulations requiring its
submission. Each form, benefit request, or other document must be filed with the
fee(s) required by regulation. . .. (Emphasis added.)
Whether an alien is seeking asylum through the affirmative asylum process or trying to stop a
removal order by claiming asylum as a defense, the alien must complete the Form I-589.347 As
that form, which the JNPRM does not propose to amend, states:
Instructions. What is the Purpose of this Form? This form is used to apply for
asylum and for withholding of removal (formerly called ‘withholding of
deportation’). This application may also be used to apply for protection under
the Convention Against Torture.” (Emphasis added.)
Similarly, the instructions for the I-589 continue, in pertinent part:
Part I. Filing Instructions. Section V. Obtaining and Completing the Form.
You must type or print all of your answers in black ink on Form I-589. Your answers
must be completed in English. Forms completed in a language other than English
will be returned to you. You must provide the specific information requested about
you and your family and answer all the questions asked. If any question does not
apply to you or you do not know the information requested, answer "none," "not
applicable," or "unknown." You must provide detailed information and answer
the questions as completely as possible. If you file your application with missing
information, we may return it to you as incomplete.348 (Emphasis added.)
The Form I-589 instructions unambiguously show that it is the alien, and not the government,
who is responsible for filing an asylum application.
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Moreover, it is apparent from the text of the I-589 that for an alien to apply for asylum, statutory
withholding, or CAT, the alien must complete the I-589. As the controlling regulation, 8 CFR §
103.2(a)(1)349, explains, that is true “regardless of a provision of 8 CFR chapter I”—which
would include350 8 CFR § 208.3(a)(2) as proposed in the JNPRM351— “to the contrary”, because
the I-589 itself has the force of regulation.

VIII. THE AMENDMENTS IN THE JPNRM IMPROPERLY UNDERMINE CONGRESSIONAL
INTENT, AND FAIL TO CONSIDER THE INTERESTS OF AMERICANS, INCLUDING
LAWFULLY ADMITTED ALIENS
The proposed asylum filing amendments in the JNPRM improperly undermine congressional
intent and fail to give proper weight to the interests of Americans, both citizens and lawfully
admitted aliens.
As noted, pursuant to the regulatory amendments proposed in the JNPRM 352, aliens subject to
expedited removal proceedings under section 235(b)(1) of the INA who had received a positive
credible fear determination would be exempted from the current regulatory requirement that they
file Forms I-589 to be considered for asylum, statutory withholding, and CAT protection, as
explained above.
Those I-589 filing requirements would, however, still apply to aliens seeking affirmative asylum
from AOs, and seeking defensive asylum from IJs.
Why does the JNPRM carve out this special exception for aliens who had been subject to
expedited removal? By its terms353, expressly to avoid allow those aliens to avoid the statutory
bar to consideration of an asylum application filed more than one year after the alien’s entry at
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section 208(a)(2)(B) of the INA354 if they were otherwise required to file a Form I-589, and to
ensure that those aliens can apply for employment authorization as quickly as possible 355.
Note that those are not rights or courtesies that are extended under the INA to aliens who have
entered lawfully as nonimmigrants and seek protection in the United States, even though, as
explained in the Supreme Court decisions refenced above, those aliens are entitled to greater due
process protections than aliens subject to expedited removal as arriving aliens.
That said, this scheme is the exact opposite of Congress’s intent when it added both the one-year
bar to asylum356 and the requirement that an asylum applicant must wait at least 180 days after
filing an asylum application to apply for work authorization357 to the INA in section 604 of
IIRIRA358.
As the House Judiciary Committee explained in its committee report 359 for what would become
IIRIRA (H.R. 2202, sub nom., the “Immigration in the National Interest Act”):
Existing procedures to deny entry to and to remove illegal aliens from the United
States are cumbersome and duplicative. Removal of aliens who enter the United
States illegally, even those who are ordered deported after a full due process
hearing, is an all-too-rare event. The asylum system has been abused by those
who seek to use it as a means of “backdoor” immigration.360
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The committee report continues:
The number of asylum applications has increased more dramatically, from
approximately 30,000 in the early 1980s to 150,000 per year by the early 1990s.
Most of these were meritless applications filed by illegal aliens in order to
prolong their stay in the U.S. and to receive work authorization. Thus, abuse of
the asylum system has had a profound effect on illegal immigration. 361 (Emphasis
added.)
Similarly, it found:
The asylum system established in the 1980 Refugee Act has provided protection to
thousands of legitimate claimants, but has been subject to abuse by tens of
thousands more who filed non-legitimate claims simply in order to extend their
stay in the U.S. and to receive work authorization.362 (Emphasis added.)
That committee report explains that by tightening the employment authorization requirements for
aliens filing asylum applications, the then-Clinton administration had been able to deter aliens
with meritless claims from applying for asylum simply to extend their unlawful presence in the
United States and to work.363
Those regulatory changes, the Judiciary Committee concluded, were insufficient, however, and
thus deemed it necessary to implement the one-year bar 364 and later the 180-day filing
requirement for employment authorization. The purpose of those provisions was to discourage
all aliens except for legitimate asylum seekers from applying for protection by setting firm
deadlines for submission of a Form I-589 and by requiring aliens to wait at least 180 days after
applying for asylum to receive employment authorization.
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An asylum application is not supposed to be a “backdoor” to employment authorization or longterm presence for aliens simply seeking to exploit the availability of that protection to live and
work here indefinitely. The proposed regulations in the JNPRM deliberately undermine those
temporal asylum filing and employment authorization requirements by streamlining the process
pursuant to which aliens can enter the United States illegally, claim credible fear, quickly obtain
employment authorization, and remain for years pending the resolution of their asylum claims,
regardless of the merit or strength of those claims. 365
The lessons of the past—as well as the reasons for the one-year bar and work authorization
requirements in section 208 of the INA-- have either been forgotten or ignored. Which brings
the Center to the interests of Americans in general and American workers specifically.
The JNPRM366notes, in discussing the economic aspects of the proposed rule:
The impact accruing to labor earnings developed above has the potential to
include both distributional effects (which are transfers) and indirect benefits to
employers. The distributional impacts would accrue to asylum applicants who
enter the U.S. labor force earlier than under current regulations, in the form of
increased compensation (wages and benefits). A portion of this compensation
gain might be transferred to asylum applicants from others that are currently in
the U.S. labor force or eligible to work lawfully.
In a footnote367, the JNRPM explains exactly what that means: “Transfer payments are monetary
payments from one group to another that do not affect total resources available to society.”
In the “Summary of the Proposed Impact of This Proposed Rule” in the JNPRM 368, the
departments include: “Potential early labor earnings to asylum applicants who obtain an
employment authorization document (“EAD”) of $225.44 per person per workday; this impact
could potentially constitute a transfer from workers in the U.S. labor force to certain
asylum applicants.” (Emphasis added.)
Essentially, the JNPRM recognizes that by expediting the employment authorization process,
aliens who had been subject to expedited removal will now be able to work in the United States
more quickly, and some will undermine the wages of American workers (although these points
are explained in the conditional in the JNPRM).
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Logically, most—if not the vast majority—of aliens who would be apprehended entering the
United States illegally would have limited education and work skills. 369 When they enter the
labor force, they would be placed into direct competition with similarly situated American
workers (citizens and lawful immigrants) for low-skilled and entry-level jobs.
In a report from the George W. Bush Institute captioned “Benefits of Immigration Outweigh the
Costs”370, economist Pia Orrenius explained which Americans were most affected by
immigration:
Immigration changes factor prices — it lowers the wages of competing workers,
while raising the return to capital and the wages of complementary workers. In
other words, the immigration surplus does not accrue equally to everyone. It
goes primarily to the owners of capital, which includes business and land-owners
and investors.
****
Research also suggests any negative wage effects are concentrated among lowskilled and not high-skilled workers. Perhaps that is because high-skilled U.S.born workers are complementary to immigrants to a greater extent than native
low-skilled workers, who hold jobs that require less education and fewer
language skills. (Emphasis added.)
Thus, the “transfers” that will occur should these proposed rules be enacted will be in the form of
increased wages to aliens who have entered illegally, at the expense primarily of the wages of the
most vulnerable, low-skilled working Americans.
As Barbara Jordan371, former congresswoman (D-Tex.) and then-chairman of President Clinton’s
Commission on Immigration Reform stated in June 1995 congressional testimony 372:
“Immigrants with relatively low education and skills may compete for jobs and public services
with the most vulnerable of Americans, particularly those who are unemployed or
underemployed.” Thus, she explained373: “Immigration policy must protect U.S. workers against
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unfair competition from foreign workers, with an appropriately higher level of protection to the
most vulnerable in our society. . ..”
Chairman Jordan referenced those “most vulnerable in our society” in earlier testimony 374,
noting that: “The Commission is particularly concerned about the impact of immigration on the
most disadvantaged within our already resident society--inner city youth, racial and ethnic
minorities, and recent immigrants who have not yet adjusted to life in the U.S.”
The JNPRM does nothing to advance the interests of those American workers, who would pay
the highest price—in the form of reduced wages—were the proposals therein to expedite
employment authorization for aliens determined to have credible fear in expedited removal
proceedings adopted. In fact, it barely mentions those adverse wage effects in passing, and then
only elliptically.
That is in error, because those workers are squarely in the “zone of interests” of these regulatory
changes. Section 212(a)(5)(A)(i) of the INA 375 renders:
Any alien who seeks to enter the United States for the purpose of performing
skilled or unskilled labor [] inadmissible, unless the Secretary of Labor has
determined and certified to the Secretary of State and the Attorney General that(I) there are not sufficient workers who are able, willing, qualified (or equally
qualified in the case of an alien described in clause (ii)) and available at the time
of application for a visa and admission to the United States and at the place
where the alien is to perform such skilled or unskilled labor, and
(II) the employment of such alien will not adversely affect the wages and working
conditions of workers in the United States similarly employed.
Given the tacit recognition in the JNPRM that many of the aliens who will benefit from the
expedited asylum filing rules therein will seek to work in the United States as quickly as they are
able, and thus adversely affect the wages of similarly situated American workers, DHS and DOJ
are required under section 212(a)(5)(A)(i) of the INA to seek an assessment from the secretary of
Labor before proceeding with this proposal.
The conditional hypotheses in the JNPRM are not sufficient to meet this statutory requirement.
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Even absent that, however, the departments must consider the effect that the JNPRM in toto will
have on the American people—citizens and lawful aliens alike—before proceeding. No such
consideration whatsoever is contained in the proposed rulemaking.
Notably, however, the JNPRM explains:
In many cases, the application [for asylum filed by aliens who had been subject to
expedited removal] may be filed many months after removal proceedings are
initiated, thus potentially delaying adjudication. In many other cases, an
application is never filed. EOIR has reported that, for individuals who were
referred to USCIS for the credible fear screening process and then placed into
proceedings before EOIR between FY 2008 and the third quarter of FY 2020, only
62 percent have filed an asylum application with EOIR as of July 2020. 376
It is unclear whether that is a justification for its proposed waiver of the Form I-589 for aliens
who had been subject to expedited removal or a simple statement of fact. It is, however, the
strongest argument against adopting the proposed changes in the JNPRM, as it demonstrates
why tightening the application restrictions in the credible fear process—not loosening them as
the JNPRM proposes—is the appropriate course of action.
The entire rationale behind credible fear is that the United States must extend protection to all
eligible aliens who seek it, even if they violate our laws by entering the United States illegally.
That imposes on the aliens who claim credible fear the duty to apply for asylum—by filing an I589 as quickly as possible.
The longer an alien waits to apply for asylum, the more reasonable it is to conclude that the
alien’s true intentions in entering illegally and claiming credible fear were to simply gain entry to
the United States and work here—not to escape persecution on account of any of the five factors
for asylum protection or torture. That is especially true when aliens who had been subject to
expedited removal fail to apply for asylum at all, or worse, fail to appear in subsequent removal
proceedings wherein their claims for protection would be adjudicated.
And yet, the percentage of aliens who failed to appear for removal proceedings after receiving a
positive credible fear determination (32.5 percent) or who failed to file a Form I-589 (greater
than 45 percent) in those proceedings between FY 2008 and the third quarter of FY 2019 377 far
exceeded the percentage (17 percent) of that cohort who were granted asylum in that almost 12year period.378
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There is no disputing that the American people have a paramount interest in ensuring that the
immigration laws, including those against illegal entry, are enforced. This is especially true
given the threats posed to the United States in the border context, the very scenario in which the
majority of aliens in expedited removal proceedings are encountered.
For example, in a September 11, 2021 letter379 to Senate leadership, former Border Patrol Chief
Rodney Scott warned about serious law-enforcement and national-security vulnerabilities at the
Southwest border that were being exacerbated by illegal immigration.
He explained380:
Contrary to the current rhetoric, this is not simply another illegal immigration
surge. This is a national security threat.
****
In my professional assessment, the U.S. Border Patrol is rapidly losing the
situational awareness required to know who and what is entering our Homeland.
The ability of USBP to detect and interdict those that want to evade apprehension
is being degraded daily. Low level, unsophisticated and uneducated smugglers
are illegally crossing the border and increasingly evading apprehension daily.
To think that well-resourced terrorist networks, criminal organization[s], and
hostile nations are not doing the same is na[ï]ve. The current situation is
unsustainable and must be mitigated.
Scott described how criminal organizations script the movement of illegal aliens across the
border to create “gaps in border security” that they then exploit “to easily smuggle contraband,
criminals, or even potential terrorists into the U.S. at will.” 381 As he stated, “these mass
incursions are not simply an immigration issue”. 382
As explained above in section V, policy changes that have made it easier for aliens who have
entered illegally to enter and remain in the United States have prompted those ongoing surges of
illegal migrants over the Southwest border.
Those surges will be magnified, likely exponentially, if the proposals in the JNPRM to (1)
expand DHS’s ability to release aliens on parole and (2) expedite employment authorization for
aliens who had been subject to expedited removal and who had received a positive credible fear
determination are adopted.
As Chief Scott explained, criminal organizations use such alien surges to smuggle deadly and
illegal narcotics and criminals into this country, and possibly terrorists as well. That would
379
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result in more drug overdoses, leave Americans even more vulnerable to criminal predation, and
potentially expose the United States to hostile attack.
The JNPRM, however, fails to take the interests of the American people in avoiding such
dangers into account in proposing the regulatory amendments therein. That is in error and
renders the proposals in the JNPRM “arbitrary and capricious” in violation of the Administrative
Procedure Act.383

IX.

PROCEDURAL CHANGES IN THE JNPRM WILL UNDULY BURDEN USCIS, PROMOTE
FRAUD, AND NOT SIGNIFICANTLY AMELIORATE IMMIGRATION JUDGE PROCESSING

The departments cite to the swollen dockets of the immigration courts and increasing backlog of
cases before IJs as justification for transferring jurisdiction over asylum applications for aliens
who had been subject to expedited removal to USCIS AOs. In the preamble, they write:
EOIR now faces a pending caseload of approximately 1.3 million cases, with
approximately 610,000 pending asylum applications. While the corps of IJs has
more than doubled since 2014, going from 249 at the end of FY 2014 to 539 as of
April 2021, the number of pending cases has more than tripled in that same
period, growing by nearly 500,000 cases” since the end of [FY 2018].384
Noting that the current average case completion time in immigration court is approximately 3.75
years385, DHS and DOJ claim that, “Absent changes to the current system, the continuing arrival
of large numbers of [inadmissible aliens] at the southwest border with protection claims is likely
to lengthen adjudication times further.”386
While reform of this system is plainly necessary (by adopting Flores regulations for example, to
allow for the detention of family units), the ultra vires procedural changes in the JNPRM will
unduly burden USCIS, a fact the departments skim over in the preamble.
According to the JNPRM, USCIS will need to hire and train approximately 800 new AOs and
spend approximately $180 million to “fully implement the proposed asylum officer hearing and
383
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adjudication process to handle approximately 75,000 cases annually.” 387 The JNPRM glosses
over, however, the critical fact that the existing AO corps will also require training on these new
work streams called for therein388 and omits the fact that USCIS continues to hemorrhage money
due to the agency’s failure to properly charge fees that fully recover the costs of adjudication. 389
Additionally, as the JNPRM explains in a footnote, USCIS “presently has over 400,000 pending
affirmative asylum applications awaiting interview or adjudication.” 390 So while this procedural
change in the JNPRM may limit the growth of the IJ docket, it simply pushes those cases as an
initial matter onto USCIS AOs, who are themselves already overwhelmed with affirmative
asylum cases.
That said, it is doubtful that these proposals will offer any relief to IJs or their dockets.
As explained repeatedly herein, historically, fewer than 20 percent of all aliens who had been in
expedited removal and received positive credible fear determinations were granted asylum in
removal proceedings. By having AOs adjudicate claims for asylum, statutory withholding, and
CAT protection in non-adversarial proceedings, the number of erroneous protection grants would
increase, as there would be no ICE attorney present to represent the interests of the American
people by confronting those aliens’ claims, or to appeal erroneous decisions.
That will leave fewer subsequent protection denials for IJs to review on de facto appeal under
proposed 8 CFR § 1003.48391, but those cases will be more complicated, due to the proposal in
the JNPRM to eliminate the requirement that those aliens file Forms I-589. Under that proposal,
the IJ will be required to examine the AO’s decision and the transcript prior to review
proceedings to assess what, exactly, the alien’s claim is. Because there will be no Form I-589,
the IJ will be required to piece together the alien’s “application” from the documents submitted
387
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by the AO.392 After the IJ examines those documents, the alien will still be allowed to offer
additional testimony and evidence.
The only restriction on that additional testimony and evidence is that it not be “duplicative of
testimony or documentation already presented to the” AO, “and that the testimony or
documentation is necessary to ensure a sufficient factual record upon which to base a reasoned
decision on the application or application”—not that it was unavailable at the AO interview.
That will burden the immigration court and enable the alien respondent to supplement any
deficiencies in his or her claim after being informed what those deficiencies are. That is an
invitation to fraud.
Almost every “review” case before an IJ will still require a merits hearing to allow the IJ to reach
a decision, and those decisions will be as lengthy—if not lengthier—as under the current
regulations, because the IJ will have to recount the findings of the AO.
The only decision that the IJ would no longer have to make under this proposal is whether the
alien is removable. Given the fact that most—if not all—aliens who are currently referred to
removal proceedings after receiving a positive credible fear determination concede removability
at the Master calendar hearing, the positive effects of that change would be de minimis.
On this issue of removability, however, and even though few such aliens now claim other forms
of relief aside from asylum, statutory withholding, and CAT in removal proceedings after
receiving a positive credible fear determination, the proposed regulation would nonetheless allow
the alien to file a “motion to vacate” 393 the AO’s removal order to seek other forms of
immigration relief.
If the IJ grants that motion: “DHS may, in the exercise of its discretion, place the applicant in
removal proceedings, by issuing a Notice to Appear and filing it with the immigration court.” 394
There is no “streamlining” in that proposal.
As a practical matter, the proposed IJ review proceedings in 8 CFR § 1003.48 will be as lengthy
as current removal proceedings for aliens who received positive credible fear determinations, but
on a much more jumbled record. The I-589 requires applicants to state their claims precisely and
with specificity, providing the court with a clear record on which to proceed. It is doubtful, at
best, that the record submitted by the AO will provide such benefits.
Further, the Center assumes that the departments will take administrative notice of the fact that
IJs receive one-half day of case preparation time to review their dockets for the following twoweek period. Given the presumed state and nature of the records that AOs will be submitting,
including transcripts395, that preparation time will be grossly insufficient.
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Finally, the Center notes that while AOs are required to issue written decisions when they deny
protection, no similar requirement can be found for cases in which AOs grant asylum, statutory
withholding, and CAT.
That is problematic for two reasons.
First, if the alien is granted protection, and subsequently becomes amenable to removal, there
will be little or no record of the alien’s original claim. That would be directly relevant to any
subsequent claims for relief or protection that the alien may make to avoid removal.
Second, and casting no aspersions on the AO corps or any individual AO, it is readily
conceivable that overburdened AO could simply grant protection as a time-saving device. That
is not an option for IJs, whose decisions can be appealed either by the respondent or the
government.
The proposed regulatory changes to the process by which AOs and IJs consider applications for
asylum, statutory withholding, and CAT claims from aliens who have received positive credible
fear determinations will further strain AO and IJ resources, invite fraud, result in more erroneous
protection grants, and undermine justice, as explained herein. For these reasons, the departments
should reject those proposals.

X.

THE DEPARTMENTS MUST DELAY THIS RULEMAKING AT LEAST ONE YEAR
BECAUSE THEY ARE IN THE PROCESS OF AMENDING THE DEFINITION OF
“PARTICULAR SOCIAL GROUP” FOR ASYLUM AND STATUTORY WITHHOLDING
PROTECTION

If the departments continue to pursue the rulemaking in the JNPRM in its entirety,
notwithstanding the points herein including that most of the proposal is ultra vires, it must delay
further consideration for at least 365 calendar days.
As stated in the preamble, “The principal purpose of this proposed rule is to simultaneously
increase both the efficiency and the procedural fairness of the expedited removal process for
noncitizens who have been found to have a credible fear of persecution or torture.” 396
Thus, the entire justification for the proposed changes in the JNPRM relies on an analysis of the
status quo for claims to asylum, statutory withholding, and CAT protection.
In Executive Order 14,010, “Creating a Comprehensive Regional Framework to Address the
Causes of Migration, to Manage Migration Throughout North and Central America, and to
Provide Safe and Orderly Processing of Asylum Seekers at the United States Border” 397, issued
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on February 2, 2021, the president pledged to “strengthen our own asylum system”, including by
rolling back asylum eligibility rules that had been imposed by the previous administration.
That EO also directed DHS and DOJ to promulgate new regulations “addressing the
circumstances in which a person should be considered a member of a ‘particular social group’”
by October 30, 2021.398 Notably, that is 11 days after the comment period ends for the proposed
regulation allowing AOs to grant asylum in expedited removal proceedings. 399
The preamble and economic analysis in the JNPRM are silent on this matter 400, making the
foundation of the impacts of the rule speculative at best, and in error at worst.
The potential expansion of the phrase “particular social group” for purposes of asylum 401 and
statutory withholding402 could have a significant impact on the economy and the immigration
system, the full effect of which would be unknown until such a proposal is issued.
Therefore, the instant JNPRM is putting the proverbial cart before the horse as the potential
substantive changes must necessarily be considered before the departments are in any position to
understand how the subsequent procedural changes will impact DOJ and DHS.
Given the uncertainty surrounding a potential rulemaking expanding the definition of “particular
social group” for asylum and statutory withholding protection, it is premature to pursue this
separate rulemaking.
A minimum one-year extension in the comment period for the instant JNPRM is necessary to
allow the public to review the substance and costs of the proposed asylum and statutory
withholding changes the administration will propose, in order to comment meaningfully on the
interconnection between those proposed substantive changes and the procedural changes in the
instant JNPRM.
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XI.

FAILURE TO CONDUCT AN ENVIRONMENTAL IMPACT STATEMENT, OR, AT THE VERY
LEAST, AN ENVIRONMENTAL ASSESSMENT OF THE PROPOSED POLICY CHANGES
BEFORE PUBLISHING A FINAL RULE WOULD VIOLATE THE NATIONAL
ENVIRONMENTAL POLICY ACT.

The departments make several unsustainable and mutually exclusive claims in the JNPRM to
disavow their legal obligations to conduct environmental analysis under the National
Environmental Policy Act (NEPA)403.
First, the departments assert that they are entitled to an exemption under NEPA for any action
intended to change an aspect of an immigration program, stating: “Generally, the Departments
believe NEPA does not apply to a rule intended to change a discrete aspect of an immigration
program because any attempt to analyze its potential impacts would be largely, if not completely,
speculative.”404
To imply from the mere fact that the potential environmental impacts are not wholly apparent
from the face of the proposed rule creates a legal exemption from NEPA for immigration
programs in general is contrary to both NEPA and NEPA precedent. The entire purpose of the
NEPA process is to perform such analysis. Soon after NEPA was passed, agencies attempted to
avoid applying it by claiming that conducting NEPA analysis would be too speculative, but such
mere assertions proved unavailing:
The agency need not foresee the unforeseeable, but by the same token neither can
it avoid drafting an impact statement simply because describing the
environmental effects of and alternatives to particular agency action involves
some degree of forecasting. And one of the functions of a NEPA statement is to
indicate the extent to which environmental effects are essentially unknown. It must
be remembered that the basic thrust of an agency’s responsibilities under NEPA
is to predict the environmental effects of proposed action before the action is
taken and those effects fully known. Reasonable forecasting and speculation is
thus implicit in NEPA, and we must reject any attempt by agencies to shirk their
responsibilities under NEPA by labeling any and all discussion of future
environmental effects as “crystal ball inquiry.”405
Further, the departments made no attempt whatsoever to ground this extremely broad claim of
exemption that covers actions that change an immigration program with any sort of support when
they promulgated their NEPA procedures.
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DOJ promulgated NEPA regulations in January 1981.406 In those NEPA regulations, DOJ
provided a NEPA framework for analyzing the environmental effects of detention centers but
provided no evidence that immigration itself—and not just the number, size, and location of
detention centers-- has no environmental effects.
After many of DOJ’s immigration functions were transferred to DHS upon its creation, that
department also promulgated NEPA procedures, specifically DHS Directive 023-01 407 and its
Instruction Manual408, which it updated most recently in 2015.
The departments reference these procedures in the JNPRM, stating that they establish “the
policies and procedures that DHS and its components use to comply with NEPA.” 409
The substance of these procedures is contained in the DHS Instruction Manual. That manual,
like DOJ’s 1981 NEPA procedures, provides no basis for the departments’ conclusion that
changes to aspects of immigration programs are exempt from NEPA.
On the contrary, the Instruction Manual states:
The NEPA process helps DHS decision-makers systematically identify and
evaluate the potential environmental effects of proposed actions and make
informed decisions. Therefore, the NEPA process must be completed before DHS
makes a final decision on a proposed action.
NEPA applies to the majority of DHS actions. If there is any doubt as to the
applicability of NEPA, the Component, working with or through its respective
EPPM, consults OGC to determine whether NEPA applies to a proposed action.
Examples of situations in which NEPA is not triggered are very few and include
cases of statutory exemption, executive branch waiver of compliance when such
waiver authority has been granted by Congress and properly exercised, or when
the action does not constitute a major Federal action significantly affecting the
quality of the human environment as that term has been interpreted in regulations
and court decisions. 410 (Emphasis added.)
406
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Immigration policy and procedure does not meet any of the named categories of exemption from
NEPA, which also does not list the kind of exemption claimed here—an exemption for an action
that requires speculation to determine its environmental effects. 411 Immigration is one of DHS’
primary mandates, and yet the Instruction Manual is silent on any exemption for it provided by
Congress, interpretations of regulations, or judicial decisions. 412
In actuality, the policy changes proposed in the JNPRM have the potential to significantly impact
the environment.
As explained in previous sections, the regulatory changes in the proposed rule have the potential
to increase population growth in the United States and to exacerbate the crisis on the Southwest
border. Impeding the removal of inadmissible aliens, which the foregoing demonstrates is an
effect of the JNPRM, would allow them to remain in the United States indefinitely.
Notably, the Supreme Court has held 413: “[I]n a deportation proceeding . . . as a general matter,
every delay works to the advantage of the deportable alien who wishes merely to remain in the
United States.”
Further, enabling illegal aliens to exploit loopholes in the asylum system will lead to larger
numbers of aliens augmenting the national population through this pathway, and further expand
the already existing environmental crisis at the border. 414
The federal government has unambiguously acknowledged the environmental significance of
population growth, both at the time it passed NEPA and afterwards.
NEPA itself was explicitly concerned with population growth; in fact, population growth is
the first concern mentioned in NEPA’s “Congressional declaration of national environmental
policy”:
The Congress, recognizing the profound impact of man’s activity on the
interrelations of all components of the natural environment, particularly the
https://www.dhs.gov/sites/default/files/publications/DHS_Instruction%20Manual%20023-01-00101%20Rev%2001_508%20Admin%20Rev.pdf
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profound influences of population growth, high-density urbanization, industrial
expansion, resource exploitation, and new and expanding technological advances
and recognizing further the critical importance of restoring and maintaining
environmental quality to the overall welfare and development of man, declares
that it is the continuing policy of the Federal Government, in cooperation with
State and local governments, and other concerned public and private
organizations, to use all practicable means and measures, including financial and
technical assistance, in a manner calculated to foster and promote the general
welfare, to create and maintain conditions under which man and nature can exist
in productive harmony, and fulfill the social, economic, and other requirements of
present and future generations of Americans. (Emphasis added.) 415
Given that population growth itself was mentioned in the statutory language of NEPA as the first
of the important environmental considerations making the passage of NEPA necessary,
immigration policies-- which essentially are federal population growth programs— are the most
obvious area for the application of NEPA to any of the federal government’s activities.
Moreover, NEPA also authorized a study of the effects of population growth, which became
known as the Rockefeller Commission.416
NEPA’s original proponents would have never considered that federal policies directly
accelerating population growth should be exempt from the law. Instead, NEPA was designed to
promote informed decision making, and informed decision making about the causes and
environmental effects of population growth goes to the very purpose of that act.
In the years since, it has become obvious that environmentally informed decision making about
population growth is inextricably intertwined with decisions about immigration.
The departments claim417 that the JNPRM fits into either categorical exclusion (CATEX)
A3(a)418, which applies to rules of a “strictly administrative or procedural nature” 419, or CATEX
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A3(d), applicable to the “[p]romulgation of rules . . . that amend an existing regulation without
changing its environmental effect.”420
CATEX A3(a) fails to define what “strictly administrative or procedural” rules are, and thus on
its face it is impermissibly broad, and citation to it would be arguably arbitrary and capricious.
If reasonably limited, however, CATEX A3(a) could not apply to a proposed rule like the instant
JPNRM, and the administrative record for this categorical exception is devoid of evidence that it
can. This rule, by the departments’ own admission, includes changes to the asylum program that
will affect how aliens qualify and apply for asylum, and obtain employment authorization, as
well.421
There is no conceivable scenario in which the changes to the parole regulations at 8 CFR
§ 235.3(b)(2)(iii)422 will not result in greater numbers of illegal aliens being released from
detention (that is the purpose of the proposed procedural change 423), which will inevitably
encourage massive additional numbers of others to follow. 424
Terming those changes as “procedural” or “administrative” does not change the fact that, as the
foregoing explains, they have the potential to substantially increase the population of the United
States, and substantially increase the number of illegal migrants crossing the border, which en
masse, have significant environmental effects.
Take, for example, just the number of illegal entrants who were apprehended by Border Patrol at
the Southwest border last fiscal year (through August) and processed under the INA: 535,027. 425
As the ICE detention numbers above indicate, most of those aliens were released into the United
States.
Conservatively assuming that 80 percent were released, that would be 428,021 new residents of
the United States, more people than reside in Tampa, Florida (404,636) 426 or Tulsa, Oklahoma
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(402,742)427. In fact, if they were a city, they would be America’s 46th largest, and fast
approaching Minneapolis (439,012)428.
Doubling the numbers of illegal aliens who are released into the United States, which the
JNPRM could-- and likely would-- do would mean that a population larger than Seattle
(776,555) would be added to the nation annually. That would have significant environmental
impacts, which would need to be addressed before these rules are finalized, not after.
Likewise, the departments cannot use CATEX A3(d) without some analysis showing that the
proposed change would result in no change to the environmental footprint of the current asylum
program. DHS and DOJ would be unable to do so with respect to the instant JNPRM because
the changes therein would greatly increase the population growth that already results from the
U.S. asylum program.
Respectfully, the department’s assertion “even if NEPA applied to this action, this proposed rule
clearly fits within categorical exclusion A3(d)”429 is factually wrong. The very purpose of the
proposal to give AOs authority to adjudicate protection applications for aliens who have received
positive credible fear assessments is grant protection more quickly:
As explained above, it may take years before the individual's protection claim is
first adjudicated by an IJ. . .. This delay creates additional stress for those
ultimately determined to merit asylum and other forms of humanitarian
protection, as they are left in limbo as to whether they might still be removed and
unable to petition for qualified family members, some of whom may still be at risk
of harm.430
Not only will the proposals result in more asylum grants (many in error, as explained above), but
as this excerpt shows, those aliens who are granted asylum become immediately eligible to
petition for their family members to come to this country431, which will also have an upward
population effect.
Even if the Departments’ assertion were not wrong as a matter of practical fact, there is no
rational basis for it, given that DHS and DOJ have never done any analysis of the current asylum
program, or any previous one, either, and claim in the instant JNPRM that “any attempt to
analyze its potential impacts would be largely, if not completely, speculative.” 432
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Simply put, by their own admissions in this the departments admit that they would not be able to
judge whether CATEX A3(d) applies, and it is therefore arbitrary and capricious for them to
claim the categorical exclusion. A claim that a proposed policy change will not change the
environmental footprint of the policy assumes that the environmental footprint of the policy is
calculable, which the departments have claimed it is not.
The departments must, at the very least, provide a response that includes a specific definition of
CATEX A3(a) and an explanation of how they are able to judge whether CATEX A3(d) can
apply to programs whose current environmental footprint is unknown. Not to do so would be to
rely on a mere tautology.
Given the legal insufficiency of the department's claims of exemption or categorical exclusion,
before promulgating any final rule, they must conduct, at the very least, an environmental
assessment, if not an environmental impact statement.
Additionally, the departments also have the legal obligation to consult with the U.S. Fish and
Wildlife Service before adopting a final rule, as either part of the NEPA process or separately.
Specifically, under Section 7 of the Endangered Species Act, federal agencies must consult with
the U.S. Fish and Wildlife Service (Service) when any action the agency carries out, funds, or
authorizes (such as through a permit) may affect a listed endangered or threatened species or
designated critical habitat. Both the potential of population growth and the potential of
increasing the numbers of people crossing the border as a result of these policies have the
potential to jeopardize species that are federally protected, or to destroy or modify the critical
habitats of federally protected species. The JNPRM fails to include any such analysis as required
by Section 7 and the departments would be exposed to litigation risk on this issue if they attempt
to finalize the regulation without conducting an examination of the possible impact this rule
could have on endangered or threatened species.

XII.

CONCLUSION

For the reasons set forth herein, the departments should not adopt the proposals in the instant
JNPRM, which are, in large part, ultra vires and in contravention of congressional intent and
directives. The JNPRM fails to give due consideration to several key relevant facts and
concerns; which do little if anything to streamline or expedite the process by which the
protection claims of aliens in expedited removal proceedings who have received positive credible
fear determinations are considered. If finalized, the JNPRM will promote fraud and encourage
increased numbers of foreign nationals to enter the United States illegally to live and work in this
country, indefinitely.

https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fear-screening-andconsideration-of-asylum-withholding-of-removal-and-cat.
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The JNPRM433 admits: “The ability to stay in the United States for years waiting for an initial
decision may motivate unauthorized border crossings by individuals who otherwise would not
have sought to enter the United States and who lack a meritorious protection claim.”
That is true, and the regulatory amendments in the JNPRM will simply make that problem
exponentially worse.
In lieu of finalizing the proposed regulations in the JNPRM, the departments should instead
promulgate regulations in response to the Flores settlement agreement that would allow DHS to
detain aliens who have entered the United States illegally in family units, in accordance with the
congressional detention mandates in sections 235(b)(1) and (b)(2) of the INA.
Should they nonetheless decide to proceed on the regulatory amendments in the instant JNPRM,
DHS and DOJ should extend the comment period for this proposed rule for one year, pending the
promulgation and publication of proposed rules amending the definition of “particular social
group” for purposes of asylum and statutory withholding, which are to be issued in accordance
with Executive Order 14,010. Additionally, the Departments are required to conduct an
environmental analysis under NEPA for immigration regulations or offer a detailed analysis for
why an exception applies, as well as analysis under Section 7 of the Endangered Species Act.

Sincerely,
Andrew Arthur
Resident Fellow in Law and Policy
Robert Law
Director of Regulatory Affairs and Policy
Julie Axelrod
Director of Litigation
Center for Immigration Studies
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See Procedures for Credible Fear Screening and Consideration of Asylum, Withholding of Removal, and CAT
Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 46909 (Aug. 20, 2021) (“The ability to stay in the
United States for years waiting for an initial decision may motivate unauthorized border crossings by individuals
who otherwise would not have sought to enter the United States and who lack a meritorious protection claim.”),
available at: https://www.federalregister.gov/documents/2021/08/20/2021-17779/procedures-for-credible-fearscreening-and-consideration-of-asylum-withholding-of-removal-and-cat
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