AN
D
O

-
ajand
/p)
9O
-

©

p -
L=

&
£

p -

o,
Pt

p

D
ajand

-

D
o
\ /

2

Bac kg rou nder October 2009

The 287(g) Program

Protecting Home Towns and Homeland

By Jessica M. Vaughan and James R. Edwards, Jr.

subishi rental car traveling 90 mph in a 65 mph zone on 1-95 north of Baltimore. The driver, Ziad Jarrah,

had a Florida driver’s license and quietly accepted the $270 fine issued by Catalano before continuing on to
join his friends at a hotel in New Jersey. Two days later, Jarrah boarded United Airlines flight 93, which he would
later pilot into a field near Shanksville, Pa., killing everyone aboard.

In 2001, Trooper Catalano had no way of knowing that Jarrah was an illegal alien who had overstayed his
business visitor visa. But in the years since 9/11, dozens of state and local law enforcement agencies have been able
to join ranks with federal immigration authorities under the auspices of the 287(g) program to help identify and
remove foreign nationals who commit crimes or otherwise pose a threat to our well-being. These state and local
agencies are making a significant contribution to public safety and homeland security, not just in their jurisdic-
tions, but for us all.

S hortly after midnight on September 9, 2001, Maryland state trooper Joseph Catalano pulled over a red Mit-

Yet the Obama administration, in a move consistent with other recent steps to scale back immigration
law enforcement, recently announced its intent to impose new rules for the 287(g) program that unduly constrain
the local partners and could allow too many alien scofflaws identified by local agencies to remain here. But even
with these changes, which seem to be based on unsubstantiated criticism from ethnic and civil liberties groups, the
287(g) program still remains an effective tool in immigration law enforcement and local crime-fighting. To ensure
its continued success, Congress should provide additional funding and guidance to Immigration and Customs
Enforcement (ICE), so that the program continues to meet the needs of local agency partners and the communi-
ties they protect.

This Backgrounder examines the 287(g) program’s history and its status. How is it being used? Which
law enforcement agencies participate? What has the 287(g) program’s effect been on the foreign-born criminal
element? We interviewed participating local law enforcement agencies (LEAs), reviewed statistics and reports
provided by local LEAs, analyzed data provided by ICE through a FOIA request, and scoured news reports on
the program. We begin by recounting briefly the program’s origin, then describe its application and results. We
conclude by offering a number of recommendations. Between those bookends is the story of the 287(g) program’s
successes, challenges, and potential.

Some of our findings:

* About 1,000 officers from 67 law enforcement agencies have been trained and participate in the program.
With 9 new agencies joining and a handful of agencies dropping out in 2009, the total number of participat-
ing agencies as of October 2009 is 73.

*  287(g) officers lodged immigration charges on more than 81,000 illegal or criminal aliens between January
2006 and November 2008, according to data provided to us by ICE.

* In 2008, the number of 287(g) arrests (45,368) was equal to one-fifth of all criminal aliens identified by ICE
in prisons and jails nationwide that year (221,085). The program has flagged a large number of known serious
and/or violent offenders, as well as some low-level offenders still at the bottom of the criminal behavior escala-

Jessica M. Vaughan is the Director of Policy Studies at the Center for Immigration Studies. CIS Fellow James R.
Edwards, Jr., PhD, is coauthor of The Congressional Politics of Immigration Reform.
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tor. Illegal aliens targeted by the program have been identified as a result of involvement in local law-breaking
in addition to immigration law-breaking.

While 287(g) agencies use the authority mainly to identify and process illegal aliens who have committed ad-
ditional crimes, Congress never intended the program to be limited to that use. Lawmakers intended for local
agency partners to use the authority for local law enforcement priorities and according to local needs, which
may or may not be the same as federal priorities.

Participating agencies credit the 287(g) program as a major factor in reduced local crime rates, smaller inmate
populations, and lower criminal justice costs.

287(g) is cost-effective — much less expensive than other criminal alien identification programs such as Se-
cure Communities and Fugitive Operations. For example, in 2008 ICE spent $219 million to remove 34,000
fugitive aliens (mostly criminals). In 2008, ICE was given $40 million for 287(g), which produced more than
45,000 arrests of aliens who were involved in state and local crimes. In Harris County, Texas, the billion-dollar
ICE Secure Communities interoperability program found about 1,718 removable aliens in its first six months
beginning late in 2008; meanwhile the locally paid 287(g) officers in the same jail system charged about 5,000
criminal aliens over the same time period.

287(g) is a force multiplier. In 2008, the Colorado state 287(g) unit alone made 777 immigration arrests. In that
same year the entire ICE investigations office based in Denver, which covers all of Colorado and several other
states, made a total of 1,594 arrests. In Maricopa County, Ariz., the local ICE detention and removal manager
supervises five ICE deportation agents, who are supplemented by 64 additional locally paid county jail 287(g)
officers who also identify and process criminal aliens.

The largest number of agreements have been signed for correctional 287(g) programs. These programs were
responsible for 91 percent of the 287(g) arrests over the period we studied.

The task force/investigative programs provide equally important crime-fighting benefits and are a useful tool
to address such illegal immigration-related crime problems as alien smuggling, drugs, street gangs, and identity

theft.

The Colorado, Arizona, and Alabama 287(g) programs have boosted ICE efforts to combat alien smuggling,
which has been neglected since the agency’s formation.

Notwithstanding allegations from immigrant and civil liberties advocates, there have been no confirmed in-
stances of racial profiling, discrimination, or other abuse of authority under the 287(g) program. There is no
evidence whatsoever of a “chilling effect” on crime reporting in the 287(g) jurisdictions.

‘The waiting list for 287(g) is long — reportedly one to three years from the time of request to join until implemen-
tation. A number of agencies have launched interim programs in cooperation with ICE that can put a significant
dent in the criminal alien population while they are waiting. In Gwinnett County, Ga., such a preliminary surge
screening operation of interviews at the jail in early 2009 resulted in deportation holds on nearly 1,000 criminal
aliens in 26 days. Two-thirds had committed very serious and/or violent crimes, and the rest were arrested on lesser
charges that time, although many had more serious prior offenses in their background.

The biggest obstacle to improving and expanding the 287(g) program is the lack of funding for bed space to
detain illegal aliens discovered by local agencies to have committed crimes. As a result, ICE currently is remov-
ing fewer than half of the criminal aliens identified under 287(g). Several states have submitted proposals to
ICE to help alleviate this problem, but ICE has not acted to increase funding for bed space, even as it claims to
prioritize the removal of criminal aliens.
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287(g): Origins and Rationale

Section 133 of the Illegal Immigration Reform and Im-
migrant Responsibility Act (IIRIRA) provided the then-
Immigration and Naturalization Service (INS) the au-
thority to enter agreements initiated by state, local, and
tribal law enforcement agencies. Memoranda of agree-
ment would enable local police to assist federal authori-
ties in the investigation, arrest, detention, and transpor-
tation of illegal aliens and gain better cooperation from
the INS in dealing with the burgeoning population of
foreign nationals committing crimes. IIRIRA was en-
acted September 30, 1996.

California Congressman Chris Cox helped se-
cure the inclusion of this measure in the broad immigra-
tion bill. The California Republican was sensitive to the
pleas of local law enforcement, who were being over-
whelmed by the number of illegal and criminal aliens
causing problems in their jurisdictions; received too
lictle response from the INS (which was understaffed,
underfunded, and disorganized); and needed additional
training, authority, and leverage to get the INS’s coop-
eration instead of a cold shoulder.

Iowa Senator Charles Grassley was a leading
sponsor of the companion measure in the Senate. Grass-
ley was motivated by the murder of an Iowa college stu-
dent at the hands of illegal aliens, and frustrated by the
fact that the INS has no agents in lowa at the time.

The 287(g) program provides full-fledged immi-
gration officer training to a set of local or state law enforce-
ment officers. While state and local officers have inher-
ent legal authority to make immigration arrests,' 287(g)
provides additional enforcement authority to the selected
officers such as the ability to charge illegal aliens with im-
migration  violations,

This measure was largely noncontroversial and
unnoticed. Lobbies on all sides of the immigration issue
mostly targeted other provisions, such as mandatory em-
ployee verification, or entirely parochial concerns. Even
many members of Congress not as attuned to the immi-
gration issue were naturally sympathetic to helping state
and local law enforcement agencies.

Contrary to recent claims of some opponents,
while the removal of criminal aliens was foremost in the
minds of the congressional sponsors, 287(g) was never
intended to be limited or focused solely on aliens who
commit serious crimes. Rather, the legislation was in-
tended to give local law enforcement agencies a tool to
help compensate for the federal immigration agency’s
limitations. Rep. Lamar Smith (R-Texas), the bill’s chief
House author, said recently at a hearing: “The goal was
to really enable those local law enforcement authorities
who wanted to enforce the immigration laws in what-
ever way they thought best, and that might or might
not include those who have committed serious crimes.
Some people ... are under the mistaken impression that
somehow that’s required by the legislation, and that’s re-
ally a decision made by the government in individual
situations.”

There is no indication that Congress meant to
give the federal government much discretion as to wheth-
er or not to enter a requested agreement. The initiators of
agreements to participate in this new program were to be
state and local agencies. Congress intended that the agree-
ments be completed and implemented, not hamstrung or
suffocated with red tape. And each agreement was to serve
primarily the needs of the particular locality or state, not
the preferences of ICE managers in Washington.

beginning the process
of removal. Under the

Table 1. Growth of the 287(g) Program, 2002 - 2009

program, a law enforce- New New New Total Total Total
ment agency agrees to Year Programs Arrests Officers Programs Arrests Officers
a number of its officers
receiving intensive im- 2002 1 N/A 36 1 N/A 36
migration enforcement | 2003 1 N/A 21 2 N/A 57
training, supervision of [ 2004 N/A 0 2 N/A 57
287(g) officers by fed- 2005 2 N/A 77 4 N/A 134
eral agents for immigra- 2006 3 6,089 52 7 6,089 186
tion enforcement duties 2007 26 22,316 408 33 28,405 594
) ’ 2008 34 45,368 346 67 73,773 940
and is assured of federal | 091 11 7,181 02 75% 80,954 940

immigration  coopera-

Source: ICE.
! As of November, 2008.

tion and coordination
in certain immigration-
related enforcement
activities.

? Officers in new 2009 programs have not yet had training.
* Two agencies dropped out in 2009.
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As IIRIRA began to be implemented, Section
287(g) (the new section of the Immigration and Nation-
ality Act) was mostly idle. INS made no major efforts
to publicize the new program. In 1998, encouraged by
then-Attorney General Janet Reno and U.S. Senator Or-
rin Hatch (R-Utah), Salt Lake City, Utah, police chief
Ruben Ortega asked the city council to approve a plan
to become the first agency to join the program. Ortega
maintained that illegal aliens from Mexico were respon-
sible for most of the city’s rampant drug trade, repre-
senting 80 percent of felony drug arrests in the city. The
police department found it very difficult to arrange for
the removal of criminal aliens, as the nearest INS offices
were hundreds of miles away, in Reno and Denver. The
city council narrowly rejected Ortega’s request in a 4-3
vote, siding with the ACLU and Hispanic activist groups
who feared that the program would lead to civil rights
violations against all Hispanics in the city and cause im-
migrants to refrain from reporting crimes. Another ju-
risdiction that reportedly had been considering joining
287(g), Alamance County, N.C., subsequently dropped
the idea (although it did join later, in January 2007).

Only after the terrorist attacks of September 11,
2001, did the Justice Department, where INS then re-
sided, really get the 287(g) program going. Until then,
political leaders in the most immigrant-heavy locales,
such as Southern California and Florida, had resisted al-
lowing their officers to become involved in this type of
law enforcement.

However, the confluence of a “war footing”
and unchecked immigration reaching more parts of the
nation sparked interest in all options along the lines
of the 287(g) program. The ensuing federal investiga-
tions, which revealed that a number of the terrorists had
had contact with state and local law enforcement agen-
cies — providing an opportunity to disrupt their plans
— and the subsequent work of the 9/11 Commission
highlighted vulnerabilities to national security, especially
with regard to illegal immigration, identity fraud, and
laxity in the visa system. Meanwhile, mass immigra-
tion at unprecedented levels led to increased presence of
aliens farther and farther from the borders. The Ashcroft
Justice Department viewed the 287(g) program as some-
thing beneficial in the fight against Islamic terrorism, as
well as to rebuff the Latino gangs and smuggling rings
that were pushing their illicit operations further and fur-
ther inland.

Alabama and Florida led the way. In 2002, the
Florida Department of Law Enforcement became the
first agency to participate, initially training 35 officers
to use their authority in homeland security-related in-
vestigations, later adding 23 more after seeing how well

it worked. In 2003, Alabama’s Department of Public
Safety enrolled 21 of its state troopers and driver’s license
examiners, focusing on fraud at the Department of Mo-
tor Vehicles, and added another 35 officers shortly after.
Increasingly since then, state and local law enforcement
agencies have joined the program and many more have
expressed interest or attempted to participate.

The need for cooperation between local LEAs
and ICE is no less today. ICE has neither the resources
nor the personnel to process the entire criminal alien
population by itself. ICE has estimated that there are
300,000-450,000 foreign nationals incarcerated in the
nation’s jails and prisons every year.? The agency current-
ly attempts to locate removable inmates in only about 10
percent of these institutions, and together with programs
in place at state prisons, these efforts result in removing
only a fraction of the incarcerated criminal alien popula-
tion (221,085 were identified in 2008).* Some sheriffs
have estimated that a significant share of the inmates
in their county jail system are illegal aliens. Maricopa
County reports that 22 percent of felons sentenced are
illegal aliens; in Lake County, IlL., 19 percent of jail in-
mates are illegal aliens; and in Weld County, Colo., 13-
15 percent of jail bookings are illegal aliens.

As of November 2008 there were 67 active
287(g) jurisdictions, and more than 950 officers had
been trained and certified in immigration law enforce-
ment. According to ICE documents we obtained in a
FOIA request, these officers were responsible for identi-
fying more than 81,000 removable aliens between Janu-
ary 2006 and November 2008.

Application Process

The process for participating in the 287(g) program is
straightforward. A local or state law enforcement agency
or government contacts the Department of Homeland
Security’s Bureau of Immigration and Customs Enforce-
ment (ICE), often via a form provided on the ICE web-
site. The state or local agency requests an agreement un-
der this program and the arrangement must be approved
by an executive branch official of the local jurisdiction.
According to the law that established the program, ICE
is then supposed to begin designing a memorandum of
agreement for the agency. The agreement, or MOA, de-
tails the scope of the authority, the number of officers to
be trained, and the purposes the specific arrangement is
to serve.’

As the program has become more well-known,
the number of interested local agencies has grown faster
than ICE says it can accommodate, and there is now a
long list of agencies waiting to join. In addition, ICE has



Center for Immigration Studies

developed criteria that each jurisdiction must meet in or-
der to be approved. Among other factors, it expects the
agreement to be consistent with ICE mission priorities
(e.g., ICE will not approve agreements aimed explicitly
at addressing day-labor site problems or illegal employ-
ment;® the jurisdiction must have adequate detention
and inmate transport capabilities; and the jurisdiction
must demonstrate that it has what ICE considers to be a
severe criminal alien problem. The local ICE office must
endorse the arrangement and confirm that it can sup-
port the partnership. Ultimately, ICE makes the call on
whether a requesting agency may participate (contrary
to congressional intent).

Table 2. Criminal Charges on Foreign-Born
Inmates in Gwinnett County, Ga., Jan. 2009
Charge* Number
Murder 13
Rape 15
Armed Robbery 28
Child Molestation 23
Kidnapping 11
Aggravated Assault 38
Battery 15
Battery (Family Violence) 12
Theft (Felony) 34
Theft (Misdemeanor) 30
Drug Offense (Felony) 154
Burglary 17
Motor Vehicle Theft 7
Obstruction of Justice 9
Local Ordinance Violation 37
Hit and Run 6
DUI 48
Vehicular Homicide 1
No Driver’s License 226
Other Trafhic 11
Other Felony 45
Other Misdemeanor 37
Probation Violation (Felony) 42
Probation Violation (Misdemeanor) 55
Total 914
Violent Crimes 156
Felony Crimes 455
Source: Gwinnett County, Ga., Sheriff’s Department.

* Most offenders have multiple charges; only the most
serious offense is counted here.

As part of the evaluation process, ICE often will
conduct a “surge” operation in the jurisdiction to help
determine the magnitude of the criminal alien problem
in that area. This typically involves sending a team of
immigration agents to screen the current jail population.
Several jurisdictions that have hosted ICE surge opera-
tions report that large numbers of illegal aliens were
identified and flagged for removal as a result. So in ad-
dition to quantifying the scale of the problem, the surge
itself provides public safety and fiscal benefits.

For example, Gwinnett County, Ga., received
authorization to apply for 287(g) in April 2008. Total jail
admissions for 2008 were 39,890, of whom 14,227 were
foreign-born. In January 2009, ICE agents launched a
26-day surge operation. By the time it was over, they had
charged 914 of the inmates with immigration violations
on top of their local charges. These removable aliens
represented 68 percent of the foreign-born inmates at
the time. Table 2 lists the offenses committed by these
inmates (in addition to immigration violations). Two-
thirds of the aliens identified in the ICE surge had com-
mitted serious crimes, i.e., crimes other than license, or-
dinance, minor traffic, or similar misdemeanors. More
than half of the criminal aliens identified had previous
criminal records, mostly in Gwinnett County.’

Other county sheriffs have released the results of
their pre-287(g) surge operations, with similar findings.
Lake County, IIL., just north of Chicago, reported that
its one-day audit found that 19 percent of the inmates
were illegal aliens, and that the suspects in half of the
county’s 14 murders were illegal aliens. After the audit,
Sheriff Mark Curran estimated that the county could
receive up to $4 million a year in reimbursement pay-
ments from ICE for detaining removable aliens detected
under the 287(g) program.®

The results of these audits, which reveal such
large numbers of potentially removable aliens in jails, of-
ten surprise ICE managers who sometimes seem to have
underestimated the scale of the local problems, accord-
ing to local law enforcement agencies. Said one sheriff
when describing his 287(g) negotiations with ICE: “You
should have seen them [the ICE managers] sweating
bullets when we told them how many illegal aliens we
had in our jails.”

Training

After a 287(g) MOA is signed, ICE arranges for an
agreed-upon number of officers to attend the four-week
training course taught by ICE instructors, which often
takes place at the Federal Law Enforcement Training
Center in Georgia. The course covers immigration law,



Center for Immigration Studies

the removal process, documents and identification, con-
sular notification, civil and human rights, avoiding racial
profiling, counter-terrorism, other immigration-related
public safety issues ,and ICE paperwork.

ICE was slow to develop the ability to manage
the training program and clearly did not anticipate and
plan for the strong demand from local agencies. Many
local agencies have reported long delays in getting an
acknowledgement or response to their request, and com-
plain about “getting the runaround” in the negotiation
process. The process, from inquiry to completing train-
ing and setting up the equipment, apparently takes one
to three years — an eternity in almost any field other
than immigration. While ICE made some progress in
2008 working through the backlog of requests, some
of the agreements have been languishing for more than
a year, often without a clear or logical explanation for
the delay from ICE. For example, Gwinnett County’s
program reportedly was delayed, ironically, because ICE
said it had to hire a new agent to supervise the work
of the future 287(g) officers, a step that seems curious
for a program designed, at least in part, to help alleviate
the need to hire more federal agents to identify criminal
aliens.

Officers in 287(g) must be U.S. citizens, un-
dergo a background investigation, have at least two
years of experience in their positions, and be clear of any
pending disciplinary actions. While remaining full-time
employees of their home department, these officers also
are “deputized” as federal immigration officers for opera-
tions under the 287(g) arrangement. Supervised by ICE
agents, these officers may question individuals suspected
of being unlawfully present in the United States, arrest
and detain them until status is determined, and begin
the removal process for illegal or criminal aliens.

ICE pays the training costs for 287(g) officers
and reimburses travel expenses at the end of training.
The state or local police agency pays the officers’ sal-
ary. Officers must assume up-front expenses for lodg-

Table 3.287(g) Training Subjects

1. Officer Authority
2. Immigration Law
3. Nationality Law
4. Federal Criminal Law

5. Civil Rights Laws

6. Liability Issues

7. ICE Use-of-Force Policy
8. Cross-Cultural Issues

9. Consular Notifications
10. Fraudulent Documents

ing and food at training, which are later reimbursed by
ICE. Prior to the aforementioned revisions introduced
by DHS Secretary Napolitano, ICE covered the costs of
computers and other information technology necessary
for gaining access to immigration databases. Now, ICE
is asking the local partners to pay for this expense, al-
though reportedly it is willing to waive this requirement
on a case-by-case basis.

Types of 287(g) Programs

There are three basic types of 287(g) agreements: Cor-
rectional, Highway Patrol, and Task Force (or Investi-
gative). Many agencies have combination Correctional-
Investigative programs, which provide the greatest flex-
ibility. See Table 4 for a list of the agencies and type of

agr eement.

Correctional

The most common use of the 287(g) program is in a
correctional setting, usually a county jail system. Thirty-
one out of the 67 agreements in place at this writing
are strictly correctional agreements. Another 12 jurisdic-
tions have agreements for the jail and for a task force
or investigations. All but three of the correctional agree-
ments are county jail operations. Three states (Arizona,
New Mexico, and Massachusetts) have 287(g)-trained
personnel working in the state prison system, although
only the Arizona system produces a significant number
of arrests (see Table 4).

ICE has stated that it prefers correctional agree-
ments over other models, although this is not the model
that was originally envisioned for the program. The ra-
tionale for a correctional 287(g) agreement is very com-
pelling, for both policy and practical reasons. The en-
forcement activity is targeted at criminal aliens, who are
always the highest priority and least controversial popu-
lation to be subject to removal. The jails are a natural
choke point for identifying aliens who have committed
crimes. However, ICE does not have the staff to cover
the thousands of county jails on a regular basis. Current-
ly, through its Criminal Alien Program, ICE screens on
a regular basis at only about 10 percent of the local jails,
and even then the coverage is usually only during the
day shifts.” One problem is that the jail inmate popula-
tion turns over very quickly, with inmates bonding out
or being released after serving a short sentence. Having
jail intake officers identify illegal aliens at the time of
booking ensures that they will be flagged for removal
before release.
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Table 4.287(g) Arrests by Agency, 2006-2009

Agency

Alabama State Police

Alamance County (N.C.) Sheriff’s Office
Arizona Dept. of Corrections

Arizona Dept. of Public Safety

Barnstable County (Mass.) Sheriff’s Office
Bay County (Fla.) Sheriff’s Office
Beaufort County (S.C.) Sheriff’s Office
Benton County (Ark.) Sheriffs Office
Butler County (Ohio) Sheriff's Office
Cabarrus County (N.C.) Sheriffs Office
Cobb County (Ga.) Sheriff’s Office
Collier County (Fla.) Sheriff’s Office
Colorado Dept. of Public Safety
Cumberland County (N.C.) Sheriffs Office
Davidson County (Tenn.) Sheriff’s Office
Durham (N.C.) Police Department

El Paso County (Colo.) Sheriff's Office
Florida Department of Law Enforcement
Framingham (Mass.) Police Department
Frederick County (Md.) Sheriffs Office
Gaston County (N.C.) Sheriff's Office
Georgia Dept. of Public Safety

Hall County (Ga.) Sheriffs Office

Harris County (Texas) Sheriff's Office
Henderson County (N.C.) Sheriff’s Office
Herndon (Va.) Police Department
Hudson (N.H.) Police Department
Jacksonville (Fla.) Sheriffs Office

Las Vegas Metropolitan Police/Sheriff’s Dept.

Los Angeles County (Calif.) Sheriffs Office
Loudoun County (Va.) Sheriffs Office
Manassas Park (Va.) Police Department
Manatee County (Fla.) Sheriffs Office
Maricopa County (Ariz.) Sheriff’s Office
Massachusetts Dept. of Corrections
Mecklenburg County (N.C.) Sheriff's Office
Missouri State Highway Patrol

New Mexico Dept. of Corrections

Orange County (Calif.) Sheriff’s Office
Phoenix (Ariz.) Police Department

Pinal County (Ariz.) Sheriffs Office

Prince William County (Va.) Police Department

Prince William County (Va.) Sheriff’s Office

Prince William-Manassas (Va.) Adult Det. Ctr.

Riverside County (Calif.) Sheriffs Office
Rockingham County (Va.) Sheriffs Office
Rogers (Ark.) Police Department

San Bernardino County (Calif.) Sheriffs Office

Shenandoah County (Va.) Sheriff's Office
Springdale (Ark.) Police Department
Tulsa County (Okla.) Sheriff’s Office
Wake County (N.C.) Sheriff’s Office
Washington County (Ark.) Sheriff's Office
Weber County (Utah) Sheriffs Office
Whitfield County (Ga.) Sheriff's Office
Yavapai County (Ariz.) Sheriff's Office
York County (S.C.) Sheriff’s Office

Total

2006 2007
301

386 1,862

1

3

1

169

12 17
217

1,745

3

194

3

3,630 4,546
3 3,197
519 2,203

1 3,557

2 130
314 2,141
34

2

1,222 1,932
14

39

4

1

6,089 22,316

2008

523
2,551

11
407
333
221

3,769
818
777

27

2,647

33
177

10

195
404

13
868

103
68

3,867

13,287
76
222
2

5
4,171

34

30

2

910
1,548
163
107
2,029
23
148
1,334
544
216

100
237
350

45,368

2009*

62
499

43

42
76
49
332
164
162

365

44

50
57

158

331

38
147
394

35

9

38

64

43

7,181

Total

N/A
886
5,298
11

50

20
452
410
270
4,270
1,011
1,156
29
4,757
34
221
18

245
655
16
1,029
49
138
79

5

68
103
12,811
6

1

10
18,105
87
5,283
3

5
8,225
40

43

2
1,185
4,237
212
127
5,514
37
186
1,520
938
255

9

138
301
394

80,954

Officers
Trained

60
15
29
30

6

o N

182

900

MOA
Type

Combo
Jail

Jail
TF/Inv.
Jail

Inv.
Combo
Inv.
Combo
Jail

Jail
Combo
Inv./Patrol
Jail

Jail

Inv

Jail

Inv.
Inv.
Combo
Jail

Inv.
Combo
Jail

Jail

Inv.
Inv.

Jail

Jail

Jail

Inv.
Inv.

Jail
Combo
Jail

Jail
Inv./Patrol
Jail

Jail

Inv.
Combo
Inv.
Inv.

Jail

Jail
Combo
Combo
Jail

Inv.
Combo
Combo
Jail
Combo
Jail

Jail
Combo
Jail

Source: ICE. Note: Some agencies did not report arrest data to ICE, and their information is not included here.

* First two months of fiscal year only.
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The correctional agreements are the clearest
example of how the 287(g) program augments ICE ca-
pacity and serves as a “force multiplier.” In Arizona, for
example, the state with one of the most severe illegal
immigration problems, the ICE supervisory detention
and deportation officer who is in charge of the Maricopa
County 287(g) jail operation manages a staff of five ICE
enforcement agents. Thanks to the 287(g) program, this
supervisor also has 64 Maricopa County jail employees
under his purview who can screen and process criminal
aliens on behalf of ICE."” Removing the criminal aliens
they find saves money for the county; having 64 addi-
tional immigration status screeners increases ICE pro-
ductivity exponentially.

While the delegation of authority has allowed
the 287(g) officers to put any illegal alien on the path
to removal, due to resource constraints, lack of deten-
tion space, or policy reasons, most participating agen-
cies have decided to focus their enforcement authority
on certain groups. For example, the Los Angeles County
Sheriffs Office uses its authority to target gang mem-
bers in custody. In Rockingham County, Va., the 287(g)

booking officers consider immigration charges for any
removable alien who is deemed to be a threat to public
safety, regardless of the level of offense that results in his
or her being jailed. In all correctional agreements (and
other models as well), the immigration law enforcement
authority comes into play only after an individual is ar-
rested or involved in a crime or criminal investigation;
in no cases are people taken into custody or detained for
the sole purpose of trying to determine their immigra-
tion status.

In the programs we examined, all foreign na-
tionals booked into jails were questioned and screened
through the ICE databases, regardless of the severity of
the offense, so that warrants, prior crimes, or immigra-
tion violations could be discovered. Notwithstanding the
claims of civil liberty and ethnic advocates who oppose
this program, there have been no documented instances
of sheriff’s deputies in 287(g) jurisdictions rounding up
people on the basis of appearance or ethnicity so that
they can be brought to jail and screened. If such tactics
had been used, it is virtually certain that ICE would have
shut down the program.

The correctional

Table 5. Arizona Department of Corrections 287(g) Program Results

Number of Legal Residents
Number of Illegal Aliens

Aliens Identified and Released to ICE
FY 2006
FY 2007
FY 2008
FY 2009 (partial)
Total

Citizenship of Aliens in ADC as of Sept. 18, 2008
Mexico
Cuba
Honduras
Jamaica
El Salvador
Vietnam
Guatemala
Philippines
Canada
Sudan
Iraq
Other

Average Number of Aliens Screened: 337 per month and 4,000 per year.

Removable Aliens Identified in ADC as of Sept. 30, 2008: 5,766

Source: Arizona Department of Corrections.

agreements have pro-
duced the largest number
of arrests in the 287(g)
program. It is impossible
to say precisely, because

232 49 | 12 of the 67 agencies have

5534 96 % combination corrections/
task force agreements
where the source of the

1,130 alien arrests are not disag-

1,898 gregated, but we estimate

3,184 that about 91 percent of

632 the 287(g) arrests over the

6,844 period studied were from
correctional  programs.

5284 (See Table 7.)

' 65 Some of these pro-
30 grams are turning up star-
30 tling numbers of remov-
28 able criminal aliens. For
26 example, Harris County,
25 Texas, which is one of
16 the largest county jail sys-
L tems in the country and
1; includes Houston, issued

163 just over 10,000 detain-

ers in the first 10 months
after implementing the
287(g) program (Novem-
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ber 1, 2008 - August 18, 2009). These detainers were
processed by eight 287(g)-trained officers, and most in-
volved serious offenses. Only Los Angeles and Maricopa
(Ariz.) counties ever process more criminal aliens, with
14 and 64 trained officers, respectively.

Lt. Michael Lindsay, who runs Harris County’s
287(g) program, says that the 287(g) program is superi-
or to every other ICE program targeting criminal aliens.
Queries to the Law Enforcement Support Center, a call
center created to answer status queries from state and
local law enforcement agencies, can take several hours
to receive a response. Even the brand-new interoper-
ability project of ICE’s Secure Communities Program,
in which immigration status queries are done automati-
cally in combination with the standard FBI criminal re-
cord check, can take up to four hours. One significant
weakness of the Secure Communities program vis-a-vis
287(g) is that illegal aliens who do not have a prior re-
cord with ICE will not be flagged as removable under
Secure Communities. Another problem is that Secure
Communities currently has the capacity to process only
the most serious offenders (rapists, murderers, robbers,
or kidnappers). In contrast, the checks done by 287(g)
officers, who have direct access to ICE databases, take
only minutes. In addition, the trained officers have the
knowledge and authority to question aliens about their
status. They can make independent assessments of an
offender’s lack of status, even if the offender does not
have a prior record with DHS. These advantages result
in the removal of more criminal aliens than under other
programs.

For example, in late 2008 the Harris County Jail
joined the Secure Communities interoperability program,
which was budgeted at about $1 billion nationwide. In
the first six months, the program identified 1,718 remov-
able aliens in the county jails — certainly a contribution
to public safety. But over the same time period, the nine
locally paid Harris County 287(g) jail officers identified
and charged about 5,000 criminal aliens, at no cost to the
federal government beyond the initial $125,000 for train-
ing and set-up and $50,000 for six months of supervision.
The 287(g) program clearly provides far more bang for the
buck for local communities and all federal taxpayers.

Previously, Harris County had ICE agents
screening aliens in jails under the auspices of the Crimi-
nal Alien Program, but these agents did not cover the
night shift, which 287(g) does. Some of the most serious
cases come in at night; recently an individual booked
in late at night was charged with assault with a deadly
weapon. The 287(g)-trained officers discovered that this
inmate was the subject of two Interpol warrants for mur-
ders in Mexico. This information might have fallen be-

tween the cracks without the full-time, comprehensive
screening made possible by dedicating local officers to
the 287(g) program.

Table 6. Harris County, Texas 287(g)
Program Results, May 16 - July 9, 2009

Offences of Criminal Aliens Identified

DWI 240 21 %
Assault, Agg. Assault 169 15%
Traffic, non-DWI 141 13 %
Drug Possession 138 12 %
Robbery, Theft, Burglary 107 10 %
Trespassing 44
Evading/Resisting Arrest 42

Fraud 39

Liquor Violation 31

Forgery 22

Child Sex Assault, Indecency 19
Unlawful Weapon 14

Drug Dealing 13
Warrant, Fugitive 13
Criminal Mischief 9
Document Tampering

Interfering 911

Terroristic Threat

Prostitution

Sexual Assault

Illegal Dumping

Murder/Homicide

Endangering Child

Child Support Violation

Organized Crime

Bureau of Motor Vehicle

Credit Card Abuse

Deadly Conduct

Harassing Public Servant
Intoxicated Manslaughter
Copyright/Trademark Violation
Arson

Harboring Runaway
Investigative Hold

Unlicensed Massage Parlor
Parole Violation

Public Lewdness

Racing

e e B NS B \C T (S S T (S BRSNS VY SN SN e e BN BN SN

Total 1,120

Source: Harris County Sheriff’s Office.
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Highway Patrol

A handful of jurisdictions — the Colorado Department
of Public Safety, the Alabama State Police, the Missouri
State Highway Patrol, and the Georgia Department of
Public Safety — have implemented 287(g) programs in
a highway patrol setting. While it has not been widely
used this way, highway patrol was one of the uses origi-
nally envisioned for the 287(g) program. The main pur-
pose is to address the threat to public safety posed by
alien smuggling on the nation’s highways.

Today, because the land borders and ports of en-
try are more tightly controlled, smuggling organizations
offer one of the primary methods for possible entry by
illegal aliens, terrorists, and other criminals. Alien smug-
gling organizations routinely guide and transport large
and small groups of illegal immigrants from border areas
or airports to final destinations around the country, usu-
ally by the vanload. They pack as many people as pos-
sible into vehicles and travel at high speeds for long pe-
riods of time over long distances. The smugglers are not
concerned with the safety of the vehicle, the passengers,
or the other drivers on the road.

As with other types of illegal immigration-re-
lated crime, ICE must focus its resources on investigat-

ing and prosecuting the larger and/or more dangerous
smuggling organizations, and cannot patrol the major
routes, nor even investigate every case, much less react to
remove every alien who participates in smuggling. Local
LEA partners can help fill this gap in enforcement, as
every state has a highway patrol.

The impetus for Colorado’s 287(g) highway pa-
trol program came after a string of four serious vehicle
accidents involving alien smuggling on Colorado high-
ways that occurred within a 24-hour period in 2006, one
of which happened to be observed by a state legislator
participating in a ride-along with a Colorado trooper.
Over 100 illegal aliens were taken into custody in those
four incidents. At the time, the State Patrol estimated
that it encountered over 500 illegal aliens per week in
the course of regular duties, or more than 26,000 per
year. At the same time, the agents in the local ICE office
were focused on criminal investigations and identifying
illegal aliens who were incarcerated, not on addressing
alien smuggling.

Soon after the series of accidents, members of
the state legislature worked with the Colorado State
Patrol (CSP) to create and fund a new Immigration
Enforcement Unit. The legislature provided funding

for 23 uniformed state troopers, who

Table 7. Arrests by Type of 287(g) Agreement
(January 2006 - November 2008)

completed the ICE 287(g) course in
2007. Troopers are deployed based on
statistical information on known hu-
man smuggling and trafficking routes

Number of Number of

Type of Agreement Agencies Arrests
Jail Only 31 73,682
Task Force/Investigative Only 24 1,777
Jail/Task Force Combination 12 5,495

Number of | and concentrations of immigration vio-
Officers | lations. Emphasis is on highway safety
Trained | ;4 disrupting alien smugglers who en-

danger the lives of others on the road.
573 « ik h
187 We go out like any other state trooper
140 | to enforce traffic laws. But if we come

across any cases we suspect to be human

Source: ICE.

smuggling, we have the authority to take
them in,” says CSP trooper

Colorado Immigration Enforcement Unit: Summary of 2009 Activity

Rob Hampton." According
to former unit Captain Jon
Barba, the main benefit of the

felony convictions to multiple DUI convictions

32 human smuggling investigations, with 10 state cases prosecuted

2 human trafficking cases

360 aliens processed on immigration charges

50  criminal aliens processed, whose criminal histories ranged from multiple

program has been the ability
to accurately identify certain
aliens encountered on traffic
patrol, so as to prevent the re-
lease of individuals of nation-
al security interest, wanted
criminals, imposters, human
smugglers, and serial immi-

Source: Colorado State Patrol Immigration Enforcement Unit.

gration violators. Only those
who have displayed unsafe or
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suspicious behavior are screened, (e.g., DUISs, unsafe ve-
hicles, speeders, and revoked licenses.)

According to CSP documents, the unit uses the
287(g) authority as follows:

*  when immigration issues or violations are discovered
during daily state troopers’ duties;

* during the investigation of human smuggling and
human trafficking cases;

*  during the investigation of cases involving criminal
extortion or coercion or involuntary servitude;

* contacts involving foreign nationals who are crimi-
nal aliens, aggravated felons, or multiple traffic of-
fenders;

e on vehicle contacts containing a number of illegal
aliens during which the vehicle is determined un-
safe due to serious mechanical defects and/or un-
safe loading (excessive occupants for the vehicle’s

design).

For more detail on these authorities, see “Colorado Im-
migration Enforcement Unit: Goals & Authorities” on
p. 12.

There is no question that the two state programs
together have vastly increased the identification, prose-
cution, and removal of criminal aliens in that state. Over
the life of the program, the Colorado Immigration En-
forcement Unit has made 1,156 immigration arrests, of
which 777 were in 2008. In addition, the El Paso Coun-
ty Sheriff’s Office 287(g) program added another 177
arrests in 2008. The ICE investigations office in Denver,
which covers Colorado and several surrounding states,
made a total of 1,594 arrests in 2008.

According to Todd James, a CSP spokesman,
there have been no more alien smuggling related fatali-
ties on Colorado highways since the 287(g) program be-
gan there."?

Traffic Stops Yield Significant Arrests. Much of the
recent criticism of the 287(g) program has centered on
allegations that the aliens being arrested are not “serious”
criminals. Critics point to large numbers of illegal aliens
who are apprehended as a result of traffic offenses and
suggest that this demonstrates that 287(g) officers engage
in anti-immigrant ethnic profiling. Indeed, in many of
the 287(g) jurisdictions we examined a significant num-
ber of the arrests are for traffic offenses (as is the case in
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many non-287(g) jurisdictions as well). However, not all
traffic offenses are minor; they can range from failure to
use a turn signal to vehicular homicide. Drunk driving is
one common traffic offense that snares illegal aliens. In
Mecklenburg County, N.C., where several people have
been killed by illegal alien drunk drivers in recent years,
nearly one-fourth of the aliens processed for removal
have been arrested for DW1I. (See Table 8.)

Law enforcement agencies defend these traf-
fic enforcement programs by emphasizing that they are
aimed at those who break laws, not any particular eth-
nic group. Says Frederick, Md., police chief Kim Dine:
“We obviously engage in aggressive traffic enforcement
because anybody in policing knows that that is also an
effective way of dealing with crime.” He points out that
while two-thirds of the 287(g) arrests in his area were
associated with traffic violations, many of those traffic
offenders turned out to have records of prior crimes, in
particular drug trafficking and gang crimes, including
four members of MS-13, the notoriously violent His-
panic gang comprised mostly of illegal aliens.'

Task Force/Investigative Model

More than half of the agencies using 287(g) have elected
to have task force, or investigative, agreements. While
these account for far fewer arrests overall than the cor-
rectional agreements, the task force agreements provide
maximum flexibility for the agency to use 287(g) for lo-
cal crime-fighting priorities that are not limited to a cor-
rectional or patrol setting. Officers in these programs can
take advantage of the unique and powerful investigative
authorities that immigration law provides, which can be
enormously helpful in criminal investigations, especially
in tackling drug, gang, and organized crime."

Florida. The very first 287(g) MOA was a task force
agreement signed by the Florida Department of Law
Enforcement (FDLE) soon after 9/11. Inidally it was
designed to support the investigations pursued by newly
formed domestic security task forces. The FDLE now
has 62 officers who have received 287(g) training. The
focus of the task force is on preventing a terrorist attack,
and the 287(g) authority has been used to investigate
foreign nationals suspected of involvement in suspicious
activity or who were working around critical infrastruc-
ture. For this law enforcement agency, the key benefit is
direct access to the ICE databases, which enables officers
to determine accurately the status of foreign nationals
who are the subjects of their investigations. The program
has made just a few arrests (20) in recent years, but these
included individuals who were surveilling sensitive loca-
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tions and other aliens who were employed at airports
and nuclear power plants.

After trying the program, the FDLE trained
more officers and expanded the scope of its investiga-
tions to other non-security crime problems. Thirty-nine
agencies in Florida now have 287(g)-trained officers,

including 23 county sheriff’s offices; the police depart-
ments in Miami, Clearwater, Ft. Lauderdale, Ft. Myers,
Hollywood, Miami-Dade County, St. Petersburg, and
Tallahassee; and five state agencies, including the Ag-
riculture, Fish & Wildlife, and Transportation depart-
ments and the University of Florida.

Colorado Immigration Enforcement Unit: Goals & Authorities

2) INTERDICTING CRIMINAL ACTIVITY by:

trooper duties.

3) ENHANCING HOMELAND SECURITY by:

discovered during daily trooper activities.

4) AUTHORIZED FUNCTIONS

1) SUPPORTING THE CSP TRAFFIC SAFETY GOALS by strict enforcement of Colorado’s traffic laws.

* Interdicting human smuggling and human trafficking on Colorado highways through traffic enforcement;

* Identifying, arresting, and processing criminal aliens; including aggravated felons identified during normal

*  Timely distribution of sensitive information to the Colorado State Patrol Homeland Security Section;

* Arresting and processing aliens suspected of being in the United States in violation of immigration laws

*  Authority to interrogate any person believed to be an alien as to his/her right to be in the United States and to
process for immigration violations those individuals who are convicted of state or federal felony offenses;

*  Authority to arrest without warrant any alien entering or attempting to unlawfully enter the United States;

*  Authority to arrest without warrant for felonies which have been committed and which are cognizable
under any law of the United States regulating the admission, exclusion, expulsion, or removal of aliens;

*  'The power and authority to serve warrants of arrest for immigration violations;

* 'The power and authority to administer oaths and to take and consider evidence, to complete required
criminal alien processing, including fingerprinting, photographing, and interviewing of aliens, to include
preparation of affidavits and the taking of sworn statements;

* The power and authority to prepare charging documents;

*  The power and authority to issue immigration detainers, and the 1-213 for the processing of aliens;

* The power and authority to detain and transport arrested aliens to ICE-approved detention facilities.

Source: “Colorado State Patrol Immigration Enforcement Unit,” presentation by Captain Jon Barba, at
a Northwestern University Center for Public Safety conference on Immigration and the Law Enforcement
Executive, Albuquerque, New Mexico, January, 28-30, 2008.
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Alien Crime Units. The investigative/task force option
has enabled other agencies to create specialized alien
crime units to support other officers in the agency, as
Prince William County, Va., and Beaufort County, S.C.,
have done. Alternatively, it allows neighboring juris-
dictions to combine forces to address common crime
problems related to immigration, as has been done in
Arkansas and Florida. Most of these arrangements are
in rural locations that are far from ICE field offices and
would not otherwise have access to these immigration
law tools.

In addition, the 287(g) authority and access
to immigration records is very useful for detectives or
investigators working specialized cases, such as drugs,
gangs, document fraud, or vehicle and driver’s licensing.
Officers can question and investigate foreign-born indi-
viduals who are still at large or under suspicion. They
can use immigration law tools in pursuing complex in-
vestigations in areas such as organized crime, human
smuggling, drug trafficking and distribution, gangs, and
document fraud. Jail and patrol agreements simply do
not provide the flexibility needed for investigations that
aim to systematically address a crime problem or to dis-
mantle criminal organizations.

Having 287(g) authority greatly improves a lo-
cal agency’s ability to identify foreign individuals and
any previous criminal history and greatly improves their
intelligence gathering, according to the Collier County,
Fla., Sheriff's Office, which has set up a Criminal Alien
Task Force. The task force is multi-functional and sup-
ports all the other Sheriff’s Office divisions — the jail,
the human smuggling unit, intelligence, driver’s license
investigations, street gang units, the fugitive war-

* An MS-13 gang member previously deported from
another state after a gang-related shooting.

Prince William County, Va., is one of a handful
of local police departments to use 287(g) for a special-
ized unit devoted to alien crime. The county established
its Criminal Alien Unit on March 3, 2008, as part of
a comprehensive public safety strategy. This strategy in-
cluded the adoption of a policy mandating that all in-
dividuals taken into custody for a state crime must be
screened for immigration status. All officers on the force
received basic immigration law training for this purpose.
Aliens who are suspected to be illegal or removable are
referred to the six-officer Criminal Alien Unit, which
has 287(g) authority. Depending on the person and the
crime, the aliens identified may be released or held on
immigration charges in addition to other state charges.

The data from Prince William County contra-
dict accusations from critics that 287(g) agencies are us-
ing the authority to slap minor charges on people who
appear to be immigrants, for the sole purpose of try-
ing to have them deported (as if police officers actually
would have time or interest in such activity). In the first
four weeks of the program, during the regular course of
their duties, Prince William police officers encountered
89 people they had probable cause to believe were illegal
aliens. Of those, 41 were physically arrested — 39 on
local charges, and two on immigration charges brought
by officers with 287(g) authority. Of the remainder who
were not arrested, 25 were released with a traffic or crim-
inal summons, 21 were determined to be illegal aliens
but were released without immigration charges, and two

rants bureau, marine issues, road patrol, and oth-
er investigations. It has enabled task force officers
to apprehend and put on the path to removal
a number of “violent, felony career criminals

Table 8.287(g) Mecklenburg County, N.C., 287(g)
Program Results, February 2006 - October 2009

who otherwise would not have been identified,”
including:

*  An individual with multiple prior arrests for
child molestation;

* A prior deportee wanted in another state for
child rape and a firearm offense, also suspect-
ed of murdering his eight-month-old daugh-

ter;

Total Foreign-Born Inmates Booked 12,203
Inmates Processed for Removal 7,722
Inmates Previously Removed! 632
Inmates with Outstanding ICE Warrants 567
DWI Arrests 1,824
Citizenship of Aliens Processed
Mexico 62 %
Honduras 20 %
El Salvador 6 %
Guatemala 5 %
Other 7 %

* An individual arrested multiple times for
robbery, burglary, drugs, and firearms charg-
es who had used a false birth certificate to

obtain a U.S. passport and a driver’s license;

Source: Mecklenburg County Sheriff's Office.
! [llegal re-entry felony.
? Previously ordered to depart.
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Sample 287(q) Investigative/Task Force Program Arrests

Beaufort County, S.C.: A man alleged to have committed a road rage assault, a misdemeanor, was investigated
by the county’s 287(g) unit and found to have an extensive criminal history, including murder and drug dealing.
The unit was able to determine the man was born in Mexico and had been deported twice before, making him
subject to felony immigration charges, and thus a high priority for removal by ICE.!

Collier County, Fla.: Sheriff’s officers suspected a man was guilty of murdering his eight-month-old child, but
had uncovered no witnesses or evidence to justify his arrest. He was already wanted in California for another
violent offense, and officers learned that he was planning to flee the state shortly. The 287(g) officers conducted
a quick immigration status investigation and discovered the suspect was actually a foreign national who had
used another man’s Puerto Rico birth certificate to obtain his Florida driver’s license. They immediately arrested
him on immigration violations, and were thus able to hold him long enough to develop the case to charge him
with the murder. His trial is pending.?

Northwest Arkansas: Officers on the multi-jurisdictional task force investigated and later made arrests of 23
illegal alien workers and owners of a local Mexican restaurant chain and food distribution company. Charges
included identity theft, use of counterfeit identification, employment eligibility fraud, money laundering and
harboring illegal aliens. The owners ultimately were sentenced to short jail sentences and a $400,000 fine, and
the illegal workers were removed.?

Frederick County, Md.: The first arrest made by 287(g) officers under this agency’s investigative agreement was
an illegal alien caught driving drunk at 40 mph over the speed limit through a school zone in the afternoon.*

' “Road Rage suspect Faces Possible Deportation,” 7he Island Packer (Hilton Head, S.C.), October 6, 2008.

* Michael Williams, in “Local Enforcement of Federal Immigration Law and 287(g),” LEAPS-TV webcast, July
28, 2009, at http://cis.org/Announcement/287(g)-Webcast.

3 “Two Plead Guilty to Hiring Illegals at Restaurant,” Arkansas Democrar Gazette, August 7, 2008, http://www.
arkansasonline.com/news/2008/aug/07/2-plead-guilty-hiring-illegal-aliens-restaurant/.

* Remarks of Sheriff Chuck Jenkins at the FAIR National Board of Advisors Conference in Washington, D.C.,
on October 3, 2009.
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were determined to have legal status. Table 9 shows the
specific charges of those who were physically arrested.

Costs
The 287(g) program has proven to be cost effective, both

for ICE and for local law enforcement agencies. Table
10 shows the funding provided by Congress for 287(g).
The number of agencies participating and the number of
287(g) arrests both have risen quickly as Congress has in-
jected money into the program. However, even as Con-
gress increased funding in FY 2009 under the Obama
administration, DHS has slowed the pace of new partici-
pants. At this writing, it has not been determined what
the level of funding will be for 2010. The House of Rep-
resentatives provided an increase to $68 million, but the
Senate approved only $5.4 million, equal to the amount
of the Obama administration’s request, which appears to
be for new supporting agreements.

ICE expenses for the program include training,
equipment, and supervision. The cost for training each
officer is estimated to be $2,622 if conducted at the Fed-
eral Law Enforcement Training Center in Georgia, or
$4,840 if conducted at another site. ICE spends an aver-
age of $80,000 per agency for the initial set-up of equip-
ment, including computers and a secure transmission
line, and another $107,000 per agency for annual opera-
tions and maintenance.'® Supervision is provided by the
local ICE field office, typically with existing personnel,
who manage the program along with other duties.

The 287(g) program is a bargain compared to
other immigration law enforcement programs, especially
those targeting criminal aliens, such as Secure Commu-
nities and Fugitive Operations. In FY 2008, ICE spent
$219 million to remove 34,000 fugitive aliens (who are
mostly criminals). That same year, ICE was given $40
million for 287(g), which produced more than 45,000
arrests of aliens who were involved in state or local
crimes. The main reason 287(g) is so cost-effective for
ICE is because the local agencies cover the cost of the
personnel who screen and arrest the illegal aliens, mak-
ing it a true force multiplier.

Although opponents of 287(g) often maintain
that the costs to local agencies of participating in the
program outweigh the benefits,"” in fact most participat-
ing agencies report that it actually saves them money,
even in the short term. First of all, when ICE accepts
custody of an incarcerated alien for removal, ICE will re-
imburse the local jail for the cost of holding him or her,
thus imposing no additional costs on the local agency for
jailing the removable alien population.
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Table 9. Prince William County, Va.,

lllegal Immigration Enforcement Program,

First Four Weeks (March - April 2008)

Total Illegal Alien Contacts
Physical Arrests
Local Charges (see below)

ICE Outstanding Warrant
Illegal Entry, No Warrant

Released on Traffic or Criminal Summons
Identified as Illegal Alien, Released, No Charges

Legal Presence Established

89

41
39

25

21

Local Criminal Charges

Misdemeanors
Drunk in Public
Domestic Assault
DUI
False ID
Driving w/o License
Petit Larceny
Marijuana Possession
Resisting Arrest
Sexual Assault & Battery
Shoplifting

Felonies
Attempted Murder
Cocaine Possession
Grand Larceny
Hit & Run
Shoplifting

Total

— = = = NN 00 WD

N — N — =

39

Source: Prince William County, Va., Police Dept.

Table 10. Fed. Spending on 287(g) (millions)

2006 $5.0
2007 $15.5
2008 $39.7
2009 $54.1
Total $114.3

Source: GAO, Immigration Enforcement: Better Controls
Needed over Program Authorizing State and Local Enforcement

of Federal Immigration Laws, GAO-09-109.
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Even more important, a number of 287(g)
agencies report that the identification and removal of
criminal aliens has, over time, reduced the size of their
total inmate population. According to Lt. David Wesley
Lynch, who runs the Whitfield County, Ga., jail 287(g)
program, that program has resulted in the deportation
of 400 criminal aliens, which has in turn helped bring
about a reduction in the total jail population for the first
time ever. (See sidebar below.) This drop has occurred
because serious offenders were removed as well as so-
called minor, but chronic repeat, offenders. In addition,
Whitfield County has seen a drop in the number of ar-
rests overall, at a time when many agencies are reporting
increases in crime due to the economic crisis and high
unemployment.'®

Other agencies in different parts of the country
report similar results. Commander Michael Williams,
who runs the Collier County Sheriff's Office 287(g) jail
and task force programs, says 287(g) is one major factor,
together with a drug court and diversion program, that
has enabled the county to close one of its jails, saving
the county about $550,000 in annual operating costs.
The program removes 20-30 inmates each week, with
more than 1,500 detainers placed as of May 2008. Prior
to starting 287(g), Collier County estimated that one-
fourth of its jail population was illegal aliens, costing the
county about $9 million per year."

Sheriff Daron Hall, of Davidson County, Tenn.,
reports that after two years of using 287(g) his jurisdic-

tion has experienced a 46 percent decline in the number
of illegal aliens committing crimes and a 31 percent de-
cline in the number of foreign-born individuals arrested.
The federal government has reimbursed the county $61
a day for illegal aliens detained, for an estimated total
of $1 million in 2009. So far, only a tiny fraction (1.3
percent) of those removed through 287(g) have returned
and been re-arrested in the county.”

The Tulsa, Okla., Sheriff's Office reports that
its jail population decreased by 7 percent one year after
starting 287(g). Its budget did not increase, and no staff
were added. A spokesman calls it “a money-making proj-
ect,” as ICE reimburses the jail $54.13 per day for each
of its detainees.

Participation

Interest in 287(g) has skyrocketed in the past several
years. Today, nearly 1,000 officers from 67 state or local
agencies participate in the program. Eleven new agree-
ments were announced in July 2009, and about 30 are
reportedly on the waiting list.

While its growth has been dramatic, the po-
tential for expansion of 287(g) is huge. It has occurred
with little encouragement from ICE; in fact, the growth
of the program is more due to word of mouth among
law enforcement agencies, news media accounts, and
pressure from political leaders and community activist
groups concerned about crime associated with illegal im-
migration. For years DHS and ICE resisted expanding

Whitfield County, Ga., Recidivist Offender Cost Savings Under 287(q)

community?”

inmates in the state and local systems.”

David Wesey Lynch, Lieutenant, Whitfield County Sheriffs Office: “People have claimed that 287(g) is
prohibitively expensive, but it is not nearly as expensive to the local communities as is the status quo of federal-
only immigration enforcement. One recidivist over the course of 10 years — how much does he cost the

“One example is a subject we deported as an aggravated felon last year. Since 1997, he had been arrested 13
times in this facility alone, with 12 arrests occurring between August 2000 and his time of release to ICE in
August 2009. In this time he had served approximately 456 days incarcerated in our jail alone, not counting
arrests in other county jails and time in any State Department of Corrections facility. If you figure that he had
455 days in custody in the last 10 years and assume that that would continue for the next 10, and apply an
inmate cost per day of approximately $45, we can assume that we have saved the citizens of Whitfield County
over $20,000 in jail costs by performing a few hours of work.

“In addition, consider that there are savings not just in jail costs, but also in prosecutions, arrests, and state costs
related to housing, medical, recreational, probation, parole, and harm to victims of crime and legal costs for
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the program, citing a lack of resources to meet demand
and lack of adequate bed space to house the large num-
bers of removable aliens who would be identified. ICE
has contended that some of the agencies that are apply-
ing do not really need it, and tried to steer them toward
the catch-all ICE-ACCESS program (http://www.ice.
gov/pi/news/factsheets/access.htm). ICE has further dis-
couraged prospective applicants by dragging out the ap-
plication and approval process with what are described
by applicant agencies as endless, repetitive, unproduc-
tive meetings after meetings with Oz-like layers of bu-
reaucrats. In many instances, the only thing that has cut
through the red tape and gamesmanship has been the
active involvement of congressional

* adeterioration in public safety overall as immigrants
become so fearful of local law enforcement authori-
ties that they will refrain from reporting crimes;

*  police distraction from more important crime-fight-
ing because they spend too much time on immigra-
tion law enforcement.

In addition, 287(g) opponents often cite aca-
demic studies claiming that immigrant crime is insig-
nificant and less common than the crimes committed by
native-born Americans.

fepresentatives. Table 11.Tulsa, Okla., 287(g) Program Results: 2007-2008
Organlzed Opposmon September 18, 2007, to August 31, 2008
In addition to the struggle with ICE, Detainers Lodged by Local Officer 17771
local agencies often encounter or- Aliens Transferred to ICE Custody 1,608 2
ganized resistance from local activ- Aliens Processed for Removal/Proceedings 1,357°
ist groups that traditionally oppose
immigration law enforcement, such | Illegal Alien Offences
as the ACLU and ethnic advocacy Assault & Battery 80
groups. These groups are reinforced AlCOhf’l ) LU
by their national counterparts, which Eriaellslog B2 S !
have over the years developed an ex- Drugs =
y P Firearms 44
tensive tool kit of how-to manuals and Fraud 9
talking points to help local activists try Tllegal Presence 17
to shoot down proposed 287(g) agree- Larceny 76
ments.”' Anti-287(g) advocacy extends Murder 1
even to the legislature in Mexico; a Sex Crimes 29
member of the Mexican Senate recent- Traffic 763
ly denounced the program, calling it a Trespass 2
clear violation of the human rights of Resisting Arrest 32
Mexicans.22 Unknown/Not Stated 367
Advocates justify these efforts
with an array of studies that claim to | oz
establish that 287(g) agreements lead Mexico 1,256
to: Honduras 55
Guatemala 19
* rampant racial profiling, as local El Salvador 13
law enforcement officers focus on Kenya 2
arresting people who appear to be Peru 2
immigrants in order to have them Other 13°
deported;
Source: Tulsa County Sheriffs Office.
* round-ups of innocent or unfairly | '6.5 % of total inmate population.
targeted immigrants on trumped | *90 % of illegal population.
up or minor local charges; 376 % of illegal aliens identified.
* One each: Italy, Kazakhstan, Argentina, Belize, Nicaragua, Jamaica,
Tanzania, UK, Micronesia, Portugal, Venezuela, Vietnam, Yemen.
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Despite being repeatedly invoked in discussions
on 287(g) or immigration law enforcement at the local
level, none of these claims holds up under scrutiny, and
none is consistent with the actual experience or events
in the 287(g) jurisdictions. All agencies we interviewed
reported having no complaints filed accusing officers
of racial profiling, much less any documented abuses.
There have been allegations made by community orga-
nizations and politicians in a number of 287(g) juris-
dictions but, as reported in a GAO study, to date there
have been no substantiated cases of racial profiling or
abuse of immigration authority in any 287(g) location.
This should not be surprising, as the 287(g) training em-
phasizes how to avoid racial profiling. In addition, most
U.S. law enforcement officers today are well aware of the
sensitivity of this issue, and receive considerable training
throughout their careers on how to prevent it.

Similarly, no 287(g) agencies have engaged in
street sweeps or round-ups for the sole purpose of ques-
tioning members of the community about their immigra-
tion status. All 287(g) operations and activities have been
conducted in the context of criminal investigations or ar-
rests, and for legitimate law enforcement purposes. DHS
has yet to report on a single instance of a local agency
overstepping its bounds or authority. Apparently lacking
any actual incidents, opponents such as the ACLU and
Catholic Charities have staged outreach events in various
parts of the country, including Georgia and Maryland, to
encourage individuals to file complaints.

While it is true that a significant number of those
charged with immigration violations under the 287(g)
program were arrested for lesser or non-violent offenses
like minor traffic violations, this is not necessarily a sign

Table 12.Top 10 Agencies for 287(g) Arrests

Total Date
Agency Arrests Joined
1. Maricopa County, Ariz. 18,105 217107
2. Los Angeles County, Calif. 12,811 2/1/05
3. Orange County, Calif. 8,225 11/2/06
4. San Bernardino, Calif 5,514 10/19/05
5. Arizona Dept. of Corrections 5,298 9/16/05
6. Mecklenburg County, N.C. 5,283 2127106
7. Davidson County, Tenn. 4,757 2/21/07
8. Cobb County, Ga. 4,270 2/13/07
9. Riverside County, Calif. 4,237 4/28/06
10. Tulsa County, Okla. 1,520 8/6/07
Source: ICE.

that agencies or officers are abusing their authority. Many
of the correctional institutions screen all those who end
up in jail, and if they are found to be in the United States
illegally, generally they are removable. Some are held in
custody until the disposition of their local and immigra-
tion cases, but many are not. Many are given voluntary
departure or released pending an immigration hearing,.

While many of those charged with immigration
violations came to attention of law enforcement as a re-
sult of a traffic stop or minor crime, because of 287(g)
officers are able to complete a thorough screening of the
aliens’ background by using immigration databases and
often find out that quite a few of the so-called minor
offenders have prior criminal histories that include more
serious offenses. A significant percentage have been de-
ported before, and others have multiple arrests in the
same jurisdiction or have fled there from another area.

Even in other ICE programs (as in law enforce-
ment in general) the majority of criminal alien remov-
als result from misdemeanor arrests, not felony arrests.
The Costa Mesa, Calif., Police Department, for exam-
ple, which participates in ICE’s Criminal Alien Program
(CAP)* in lieu of 287(g), provided us with statistics
covering 11 months of arrests in 2008. A total of 4,765
adults were booked into the Costa Mesa jail from Janu-
ary to November 2008. The ICE agent assigned to the
jail screened 609 foreign-born offenders and placed im-
migration holds on 309. Of those ordered held pend-
ing possible removal, only one-fourth (86) resulted from
a felony arrest and three-fourths (223) resulted from a
misdemeanor arrest. In Irving, Texas, which also partici-
pates in CAD, nearly 12 percent of those arrested were
illegal aliens, but only 9 percent of those flagged by ICE
screeners were arrested on felony charges at that partic-
ular time, while 63 percent were charged with misde-
meanors, 16 percent for drunk driving, and 12 percent
for driving without a license.

The Chilling Effect Myth

One of the most common concerns voiced in opposition
to 287(g) agreements, and to any form of cooperation
between local LEAs and ICE, is that if local agencies be-
come involved with immigration law enforcement, im-
migrants in their jurisdiction will become so intimidated
and fearful of local authorities that they will refrain from
reporting crimes or assisting with investigations, leaving
these crimes unsolved, and the perpetrators unpunished.
Known as the “chilling effect,” this theory is promoted
by a number of national advocacy groups, including the
Police Foundation, the Major Cities Chiefs Association,
and the International Association of Chiefs of Police.
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The origins of the “chilling effect” theory are
unclear, but hard evidence of the phenomenon is non-
existent in crime statistics, social science research, or
real-life law enforcement experience. National crime
statistics show no pattern of differences in crime report-
ing rates by ethnicity,* and the most reliable academic
research available, based on surveys of immigrants, has
found that when immigrants do not report crimes, they
say it is because of language and cultural factors, not be-
cause of fear of immigration law enforcement.”

As just one example, an analysis of calls for ser-
vice data from the Collier County Sheriff's Office sup-
ports the view of many law enforcement professionals
that the “chilling effect” is more of an irrational fear (or
a politically motivated invention) than a reality. Collier
County consists of several diverse jurisdictions, includ-
ing North Naples, an area that is largely native-born, and
Immokalee, an area with a large immigrant population,
both legal and illegal. Over the first year of the coun-
ty’s 287(g) program, calls for service dropped 8 percent
county-wide — a rate that was consistent with the over-
all drop in crime that year. Even more important, both
North Naples and Immokalee showed the same rate in
the drop in calls for service, showing no difference be-
tween immigrant and native crime reporting after the
program was launched.?®

An extensive analysis of the effects of the Prince
William County, Va., immigration enforcement pro-
gram, which includes 287(g), reports similar results.
Conducted by researchers at the University of Virginia,
that study found no significant difference in crime re-
porting rates between Hispanics and non-Hispanics
after the implementation of the county’s immigration
enforcement initiatives: “[A]mong those who were vic-
tims of a crime that occurred in Prince William, the rates
of reporting are nearly identical for Hispanics and non-
Hispanics, and are statistically indistinguishable within
the survey’s margin of error.””

While rumors abound of illegal aliens who al-
legedly refrain from reporting crimes out of fear of de-
portation, we could find no substantiated cases of crime
victims who were removed as a result of having reported
crimes to authorities, unless the victims happened to be
criminals as well. In fact, immigrants coming forward
to report crimes is one of the main ways local LEAs and
ICE are able to launch investigations against criminal
aliens. However, victims and witnesses to crimes are not
targets for immigration law enforcement, and this is re-
peatedly emphasized by ICE and local LEAs in outreach
to immigrant communities.

Says Lt. Wes Lynch, of Whitfield County:
“Since starting the 287(g) program at our jail, we have
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had more communication with the immigrant com-
munity, not less.” The sheriff has included the Mexican
consulate and advocates for the immigrant community
in discussing the program. Lynch says that immigrants
now approach officers at the jail much more regularly
and have assisted in locating criminals. For example, one
individual they suspected might be an illegal alien came
to the jail to report the return to the community of a
drug dealer who had already been removed once before
as an aggravated felon, enabling them to prosecute him
on criminal immigration charges as a penalty for re-en-
try. Another community member, a naturalized citizen,
came forward after the 287(g) program was launched to
report a case of immigration-related marriage fraud.”®

The 287(g) training increases local officers’
awareness of when they should consider the immigra-
tion status of crime victims — not for the purpose of
removal, but to access the various special protections
available to victims, witnesses, and informants under
immigration law. For example, someone who is a victim
of a gang crime (or any crime) who happens to be an ille-
gal alien might be needed to testify or otherwise assist in
the prosecution of the criminal. If the alien lacks status,
he is subject to removal at any time. To ensure that does
not happen prematurely, the local agency can work with
ICE to arrange special status, temporary or otherwise,
until the case is resolved. These tools have proven to be
a much more powerful way to encourage cooperation
from the immigrant community than non-cooperation
or sanctuary policies.

Most agencies with 287(g) programs have ac-
tive outreach programs in place to help ensure that com-
munity leaders understand the goals of the program and

Table 13. Most Productive 287(g) Agencies
(as of November 2008)

Arrests per
Agency Trained Officer
1. Los Angeles County, Calif. 915.1
2. San Bernardino County, Calif. 459.5
3. Orange County, Calif. 432.9
4. Riverside County, Calif. 385.2
5. Davidson County, Tenn. 297.3
6. Mecklenburg County, N.C. 240.1
7. Cobb County, Ga. 237.2
8. Arizona Dept. of Corrections 182.7
9. Benton County, Ark. 113.0
10. Gaston County, N.C. 109.2
Source: ICE.
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how the immigration authorities will be used. Law en-
forcement managers typically invite representatives of
foreign consulates to observe how officers with 287(g)
authority carry out their duties, and they report that the
consulates are usually satisfied that the program will not
be misused. Our research turned up no instances where
a foreign consulate tried to block a 287(g) program.
The opposition usually comes from local cause groups
or branches of national advocacy organizations. One lo-
cal 287(g) program manager stated that he had invited
287(g) opponents to ride along with his officers to ob-
serve operations, but had no takers. All LEA representa-
tives we spoke with agreed that agencies participating in
287(g) should work with community advocates to help
them understand that they should not stoke fear in the
immigrant community by perpetuating the myth of the
“chilling effect.”

Foreboding New Hurdles

The Democratic takeover of Congress in 2006 has pro-
duced a serious threat to the 287(g) program. Key Dem-
ocratic leaders, such as the liberal chairman of the House
Appropriations homeland security subcommittee, Rep.
David Price (D-N.C.), have moved to cut funding for
it after three years of growth under the Republican
Congress and Bush administration. In the fall of 2008,
a fight ensued in committee, breaking out along party
lines. Republican appropriators attempted to amend the
legislation and preserve the integrity of the program, but
the Democratic majority voted against 287(g).

While the appropriations process largely broke
down in 2008, the Homeland Security appropriation
had passed through the committee. The bill was widely
viewed as containing the policy priorities and spend-
ing allocations to be enacted early in 2009, as the new
Congress and administration both came to power. The
bill the House committee reported was craftily worded,

Table 14. New 287(g) Agreements (July 2009)
Gwinnett County (Ga.) Sheriff's Dept. Jail
Rhode Island Dept. of Corrections Jail
Delaware Dept. of Corrections Jail
Monmouth County (N.].) Sheriff's Office Jail
Morristown, N.J., Police Dept. Inv.
Mesa, Ariz., Police Dept. Inv.
Florence, Ariz., Police Dept. Inv.
Guilford County (N.C.) Sheriffs Office Combo
Charleston County (S.C.) Sheriffs Office Jail
Source: ICE.

and appropriations staff say it included no money for
287(g). The committee bill and its accompanying report
(an explanatory document) limited FY 2009 enrollment
of newly participating state and local police agencies.
The bill (HR 6947, Department of Homeland Security
Appropriations Act, 2009 (Reported in House), U.S.
Immigration and Customs Enforcement, Salaries and
Expenses) told Homeland Security it could not “enter
into any agreement delegating law enforcement to any
state or political subdivision of a state as authorized un-
der section 287(g), other than at a jail, prison, or cor-
rectional institution ....” In other words, no patrol, task
force, or investigative programs were to be approved.
Any new 287(g) agreements would have to “maximize
the identification of aliens who are unlawfully present in
the United States and have been convicted of dangerous
crimes.”®

In late 2008, Congress passed a continuing
funding bill for FY 2009 that included $5.4 million (the
same level as the prior year) for launching new 287(g)
programs. However, the committee report’s constraints
applied.

In 2009, the Democratic Congress stepped up
its efforts to stifle state and local involvement in immi-
gration enforcement, and the 287(g) program in par-
ticular. The House Homeland Security and Judiciary
Committees held hearings to raise questions about the
program. In January, the Government Accountability
Office (GAO), a congressional investigatory arm, issued
an audit report that played to the new majority’s disposi-
tion by suggesting (erroneously) that the program was
designed to focus on identifying aliens who have com-
mitted “serious” crimes and recommending that ICE
supervise the local partners more closely to make sure
this is the result.** The auditors inexplicably assumed,
without substantiation from those who created and sup-
ported the 287(g) program over the years or the program
participants, that the performance objectives and results
should be evaluated in terms of ICE’s institutional inter-
ests and priorities, rather than those of the local partner
agencies. Despite this major analytical error, the GAO
report has been used by DHS Secretary Napolitano,
congressional Democrats, and other immigration law
enforcement minimalists to justify further steps to try to
constrain how the local partners can use their delegated
immigration authority.

The FY 2010 funding further constricts the
287(g) program. House appropriators, armed with the
GAO report, proceeded to “require ICE to cancel any
287(g) agreements” where supposed violations of the
MOA have occurred. They devoted much funding to

“expand oversight,” praised the administration’s move
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toward uniformity in 287(g) agreements, and ordered
ICE to re-negotiate all existing MOAs.”!

The Obama administration in July 2009 an-
nounced a new MOA template for all participating
agencies, and gave them 90 days to sign the new version.
At this writing, none has gone into effect, so it is unclear
how the new rules will affect the existing programs, if
at all. While ICE reportedly has adamantly refused to
make even the smallest revisions to the new MOA, a
number of the agencies are negotiating side letters that
will individualize the new agreements.

In general, the new MOA tries to constrict local
officers’ use of the immigration enforcement authority for
investigative purposes to situations that the ICE supervi-
sors can monitor more easily, a move clearly intended to
discourage use of the authority for “random street stops”
(which were non-existent anyway). It asks jurisdictions
to align their use of 287(g) authority with ICE’s priori-
ties for the removal of illegal aliens, which give priority
to the most serious offenders. It spells out more specifi-
cally the level of ICE supervision expected for each local
program. It requires local agencies to pick up some of
the technology and equipment costs for database access,
which could turn out to be a hardship for some agencies,
especially the smaller ones ICE would like to discour-
age. It requires local agencies to track the nature of the
offenses committed by aliens arrested, but forbids them
from disclosing this information to the public unless ICE
approves. The release of all information related to 287(g)
programs will be controlled by ICE. This last provision
has been particularly controversial, as some states have
strict open records laws, and many participating agencies
have invited public scrutiny of their programs to help
defuse criticism from opponents.

Even before the new MOA was released, ICE an-
nounced to its 287(g) partners that it would begin to limit
more strictly the number and type of criminal aliens that it
would take into custody for removal. Senior ICE managers
reportedly told participating agencies in a conference call
in June 2009 that the agency generally would no longer
accept custody of “minor” offenders so that they could pre-
serve limited enforcement resources for “serious” criminals.
A number of participating agencies have expressed concern
about this approach, noting that many of the so-called “mi-
nor” criminals are actually habitual offenders and/or have
serious prior offenses.” Besides, while their state and local
offenses might be considered minor to ICE, still they are
a burden to the local community and its criminal justice
system, and as illegal aliens, they are subject to removal,
whether they commit other crimes or not.

The Obama directive is plainly an attempt to
curb the flexibility Congress originally built into the
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program for designing locally appropriate solutions. The
changes give ICE headquarters and the DHS front of-
fice the opportunity to second-guess how local agencies
use the authority, and also prevent them from going be-
yond any policy limits ICE might wish to establish on
enforcement. For example, ICE might decide that ar-
rests of illegal aliens involved in reckless driving, identity
theft, business licensing or zoning violations, vandalism,
or small-time street gang activity are of no interest to the
federal agency, regardless of the impact these crimes have
on quality of life in the local community.

The new MOA brings to the 287(g) program a
level of regulation and control that implies a certain dis-
trust of the local agency partners.”® For example, under
the new draft template for Standard Operating Proce-
dures for Task Force Officers, ICE is proposing that local
287(g) task force officers may not even ask an alien about
his status without first obtaining permission from the
ICE supervisor, “who will approve the exercise only to
further the priorities of removing serious criminals, gang
members, smugglers, and traffickers.” This proposed re-
quirement is puzzling, since most local law enforcement
agencies already permit their officers to question aliens
who are in custody about their status (courts have found
that such questioning is not a civil rights violation) and
these officers do not need anyone’s permission to call
ICE’s Law Enforcement Support Center with the same
question. Since there have been no documented cases of
“loose cannon” local officers to date, this distrust seems
to be based on ideological or political views on how im-
migration law enforcement should be carried out (or not
carried out) rather than on any actual problems with
how the program is being implemented.

While it remains to be seen what effect the pro-
posed changes will have on existing programs, the clear
intent of the current congressional majority and Demo-
cratic administration toward this program is worrisome
to the law enforcement-minded. The House appropria-
tions committee and the policy committees of jurisdic-
tion are clearly bent on trying to limit the contributions
of state and local law enforcement to immigration law
enforcement.

Still, participating agencies are enthusiastic
about continuing with 287(g), and believe that the new
MOA will not significantly affect their programs. For
one thing, every agency already was focused on iden-
tifying criminal aliens who pose a threat to public safe-
ty as the highest priority. Those aliens who have been
identified for removal under 287(g) have already been
involved in other lawbreaking, or suspected of involve-
ment, in addition to their immigration violations. While
some of the representatives of the agencies we spoke with
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about the changes might resent the micromanagement
and implications of abuse, others are more concerned
about ICE shifting some of the start-up costs to the local
partners. But the biggest concern seems to be about the
consequences of ICE declining to take custody of many
of the criminal aliens they identify.

Recommendations

It is clear from ICE managers reaction to the level of
interest in securing 287(g) agreements that the federal
agency has felt overwhelmed. They know that they can-
not meet the demand for enrollment and fear that 287(g)
expansion will drain ICE resources and distract field of-
fices from established priorities. Rep. Smith stated at a
Judiciary Committee hearing that ICE had received 69
new applications in fiscal 2007 and rejected the major-
ity, supposedly because of funding limitations.**

Even more disconcerting, under cover of “prior-
itization,” the new DHS and ICE leadership seem intent
on minimizing immigration law enforcement so that it
applies only to the most serious and egregious offenders,
and passing on the rest. Making it difficult for the local
agency partners to exceed ICE’s self-imposed limitations
seems to be a key part of this agenda.

Most everyone would agree that removing crim-
inal aliens should be one of the highest priorities, but
it should not be the only priority. And, the new agen-
cy leadership (supported by key Democratic leaders in
Congress) is explicitly rejecting the notion that routine
enforcement of immigration laws has a role to play in
maintaining public safety and disrupting serious crimi-
nal activity (the “broken windows” approach). Many be-
lieve that by devoting some resources (or allowing local
agency partners to do so) to enforcing more routine im-
migration offenses, ICE could thereby reduce the num-
ber of not only routine, but repeat and more threatening
immigration offenses — not to mention reducing corol-
lary offenses, such as ID theft, document fraud, gang
crimes, etc. While such an approach might mean greater
demands on resources in the short term, the reduction in
the medium- and long-term of all kinds of lawbreaking,
including immigration law-breaking, would translate
into long-term savings.

To narrow the significant gaps between local
needs and ICE capacity and DHS policy goals, some ad-
justments are necessary that would support the public
safety goals everyone can agree on while providing local
agencies with the ability to supplement what ICE is will-
ing and able to accomplish.

Resources for Detention

First and foremost, ICE needs to have the necessary re-
sources to support a healthy, expanding 287(g) program.
The most significant tangible matter to be addressed
is increased funding for detention space. According to
nearly every law enforcement agency we asked, the lack
of funding for detention space is the biggest obstacle to
increasing removals of criminal aliens. Without funding
for detention space, agencies are forced to practice tri-
age. They end up releasing many of the criminal immi-
gration violators they identify, even those who may be
considered serious and/or repeat offenders.

The aforementioned GAO report analyzed 2008
data from 25 participating 287(g) agencies. It found that
these agencies had charged 43,000 aliens with immigra-
tion violations. ICE took custody of 34,000 of these
aliens (79 percent). Of the aliens turned over to ICE,
44 percent (15,000) were offered voluntary departure.
Fewer than half (14,000, or 41 percent) were placed in
removal proceedings. The remaining 15 percent were ei-
ther released or sent to prison.”

Prior government studies have shown that only
a fraction of those who are not detained prior to removal
will actually leave the country, and that a large share of
those offered voluntary departure do not depart.®® There-
fore, the lack of funding for detention space severely
diminishes the effectiveness of 287(g) and represents a
return to the “catch and release” policies of several years
ago. It is hard to see how this approach will increase the
number of criminal aliens removed, which is the Obama
administration’s stated objective for the program.

For many local agencies, having to release the
removable criminals they identify defeats the purpose
of having the 287(g) authority and can have tragic con-
sequences, as many of these individuals re-offend. For
example, Davidson County has reported that 75 per-
cent of the vehicular homicides committed by illegal
aliens would have been prevented if the illegal alien had
been deported on the basis of prior misdemeanors com-
mitted.’” When ICE issues the order to release those it
cannot hold, it essentially takes responsibility for those
criminals and the crimes they might later commit. If
past experience is any guide, this policy is likely to back-
fire on ICE as many of these offenders continue or even
escalate their criminal behavior, and local agencies will
be able to document that ICE had its chance to remove
them and failed to do so. It remains a mystery to many
observers why ICE prefers to accept this responsibility
rather than seek additional resources to help do its job.

Several states, including Virginia, North Caroli-
na, and South Carolina, which are anxious to have more
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criminal aliens removed, have submitted practical and
detailed proposals to ICE offering to construct addition-
al facilities, at no up-front cost to ICE, in anticipation of
receiving future contracts or reimbursement for housing
the surplus of immigration detainees. However, ICE ap-
parently has not acted on many of these proposals, to the
great frustration of these state governments.

In the case of South Carolina, after ICE told
county sheriffs in a series of discussions that ICE would
much prefer to have state-wide or regional cooperative
agreements, in November 2007 a group of state law en-
forcement agencies submitted a detailed and innovative
proposal to deal with the state’s criminal aliens.*® They
proposed to create three regional detention centers stra-
tegically located throughout South Carolina to house
criminal aliens for ICE before they are removed. The
centers would have been staffed by the South Carolina
Department of Corrections, and would have consoli-
dated the criminal alien population from 46 counties for
expedited processing and removal, producing cost sav-
ings for both the county jails and ICE. The plan would
also have eliminated the need for each county to have a
separate 287(g) program.

'The proposal sat at ICE for seven weeks before
it received a response. The ICE response was that the
proposal needed to be submitted directly to the ICE as-
sistant secretary, which the state representative did im-
mediately. Four months later, ICE agreed to discuss the
proposal in a conference call, at which time they agreed
to review the proposal. At the time of this writing, the
proposal apparently is still in limbo.

Certain federal legislation would complement
and enhance the 287(g) program, particularly with re-
gard to adding resources. For example, H.R. 2406, the
Charlie Norwood CLEAR Act of 2009, provides grants
for state and local costs associated with arresting, detain-
ing, and transporting illegal and criminal aliens.

Asset Forfeiture

While immigration law enforcement more than pays for
itself by opening up job opportunities for legal workers
and through fiscal savings for the community in criminal
justice, health care, education, and other social services,
because these savings are rarely directed back to the law
enforcement agencies, it is important to find new sourc-
es of revenue to fund immigration enforcement. One
solution is to get the immigration offenders to pay for
immigration enforcement. For example, asset forfeiture
programs should be reviewed to identify opportunities
to create stronger incentives for local participation. Sim-
ilarly, the assets and proceeds of alien smuggling rings

should be seized and used to fund 287(g) and state/local
immigration enforcement efforts.

Extending existing asset forfeiture laws (at the
federal and state levels) to immigration and illegal em-
ployment violations would provide another source of
funding for immigration law enforcement and also add
another element of deterrence to discourage potential
violators. When criminals rob banks, embezzle, extort
funds, or sell drugs, and the government finds the money
generated from the crime, it does not allow the criminal
to keep the money. Similarly, those who profit from il-
legal immigration and illegal employment, including the
illegal aliens, should not be allowed to retain earnings
and other assets obtained illegally and through willful
violation of U.S. laws.

Federal and local law enforcement agencies have
been appropriately forceful in recent years in targeting
the assets of aliens involved in drug smuggling, human
smuggling and trafficking, large-scale illegal hiring, and
other types of organized crime. These agencies should
also consider targeting the assets of individual aliens who
have violated numerous federal and state laws, far be-
yond the initial crime of illegal entry or visa overstay,
in the pursuit of illegal employment and residence here.
These offenses typically include: completing fraudulent
I-9 forms to falsely establish work authorization; using
false, stolen or fraudulently obtained Social Security
numbers; using fake immigration documents; failing to
file income tax returns, or filing with false information;
using fictitious information to obtain bank accounts,
mortgages, and other financial services; and using fraud-
ulent documents to obtain driver’s licenses or other of-
ficial identification. The assets that would be potentially
vulnerable to seizure would be those that were obtained
as a result of illegal employment and the accompany-
ing identity crimes, and might include cash and other
financial assets, belongings, and real property, whether
personal or used for a business such as landscaping or
cleaning.

The passage of laws explicitly authorizing the
use of asset forfeiture for immigration and illegal em-
ployment violations would significantly raise the stakes
for illegal employment and decrease the attractiveness
of illegal settlement here. The law should say that any
aliens who enter the United States illegally, or who are
in the United States illegally after having stayed beyond
the authorized duration of stay, or who have otherwise
violated the terms of entry and who subsequently obtain
employment and violate any of the laws against identity
theft, document fraud, or false statements shall forfeit to
the government any money or other assets earned or ob-
tained as a result of their illegal employment or identity-
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related crimes. Some states may be able to utilize existing
laws for this purpose.

Asset forfeiture should be allowed by states and
localities even if the federal authorities decide not to
pursue it in a given case if they regard the assets of aver-
age illegal aliens as too paltry. In those cases, an expe-
dited process should be available to states and localities,
such as civil judicial (in rem) forfeiture, where no charge
against the owner is necessary, and the burden of proof
is less. This process would stipulate that once an alien is
deemed unlawfully present and/or ordered removed by
a qualified agency, that decision is sufficient and unre-
viewable. The only question at issue in this small-claims
asset forfeiture proceeding would be determining which
possessions belong to the alien in question and are thus
subject to forfeiture. There is already an established pro-
cedure for seizure and forfeiture that provides due pro-
cess to property owners and innocent co-owners, such as
family members.

Training Alternatives

To some extent, ICE has legitimate concerns about hav-
ing enough resources to fulfill its side of the job 0f 287(g)
enforcement. However, ICE could make existing dollars
go farther if it spent its funds more wisely. ICE needs to
explore alternative ways to deliver 287(g) training. Con-
gress in several bills and committee reports over the past
several years has urged ICE to maximize its use of com-
puter-based learning for much greater cost-efliciency. In
addition, ICE could meet the needs of many more state
and local agencies by providing basic immigration law
training even without the delegation of authority.

The Federal Law Enforcement Training Center,
now part of Homeland Security, has an excellent distrib-
uted learning program that already serves state, local,
and tribal law officers. The Justice Department’s Com-
munity Oriented Policing Services (COPS) Office also
provides quality training, some of it computer-based. In
fact, COPS piloted a Web-based training program for
500 law officers, called Basic Immigration Enforcement
Training (BIET).”

The officers in the BIET pilot project took a
number of courses, such as the basic concepts of immi-
grant and nonimmigrant status and their corresponding
forms of identification, consular notification, and for-
eign naming conventions. Most participants completed
the eight hours of training within a day. The average
score upon completion was 87.37 percent. Congress
should authorize BIET and expand this program at least
to all of the officers in each 287(g) participating agency,

or to those agencies that have applied for 287(g) and
are awaiting completion of the MOA, or as an ICE-AC-
CESS offering.

There are alternatives for those agencies that
prefer in-person training. Some state and local law en-
forcement agencies have given their officers a basic im-
migration law training course offered by homeland secu-
rity consulting firms and taught by retired immigration
agents.”” Promoting, and even underwriting, these alter-
natives would reach more local agencies in a cost-effec-
tive manner, and also help unclog the bottleneck in the
287(g) program. The COPS office of the Justice Depart-
ment could be assigned to serve as a clearinghouse of
accredited and acceptable training options.

In addition, agencies should consider using
some of the many grants available through the Depart-
ment of Justice, such as COPS, VAWA, or Byrne grants,
to fund one of these basic training options.

Also, two county correctional 287(g) agencies
with high-volume criminal alien processing suggested
to us that it would be beneficial for ICE to offer a ver-
sion of the 287(g) training for the correctional staffers
who perform mainly data entry, database queries, and
paperwork related to processing aliens. These personnel
do not make arrests or question aliens, and thus do not

need full delegation of authority, but do need access to
ICE databases.

Protecting State and Local Officers

Section 287(g) of the INA could better help protect and
empower state and local officers. Congress should clarify
that officers at the state and local level who are trained in
the 287(g) program may interrogate suspects about their
immigration status, just as any other state or local officer
may do, and not necessarily subject to prior approval by
the ICE supervisor.

Further, clarification should be made that the
program must be administered so as to recognize the
flexibility and local initiative it intends. ICE should be
restrained statutorily from placing unreasonable and bu-
reaucratic restraints on participating local agencies. For
example, Congress should expressly require ICE to of-
fer the task force and highway patrol options, and pre-
vent ICE from imposing its “worst of the worst’-only
resource prioritization scheme on local agencies.

As well, ICE should be discouraged from re-
jecting 287(g) applications. Such rejections go against
congressional intent for this measure. ICE should be re-
quired to craft a reasonable list of steps or a “road map”
leading to qualification that every agency theoretically
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can meet if it has an interest, and work cooperatively
with agencies that strive to qualify. In addition, ICE
should be required to act on each agency’s application
without unreasonable delay, and communicate to each
agency the reasons for any delay.

In addition, strong measures should be adopted
that safeguard 287(g) participants, both agency and offi-
cer, from legal intimidation tactics. Liability protections
should be adopted that disarm legal advocacy tactics of
threatening lawsuits, filing intimidating lawsuits, pursu-
ing legal sanctions for thin allegations of “profiling” or
other charges against either agency or officer. PR ploys
via the legal system should not stand any chance of suc-
ceeding against law enforcement agencies working to
assist in the enforcement of immigration laws as they
affect the state and local level. Broad liability protections
should be afforded 287(g) officers and agencies, federal
tort claims statutory protection should automatically ac-
company these entities in the event of a legitimate claim,
and litigation specialists engaged in intimidation efforts
should be precluded from collecting any legal fees from
the targeted public entity or officer.

Changing the Culture

ICE leadership needs to acknowledge that the agency’s
success depends on the full partnership of state and lo-
cal law enforcement agencies, and reward those federal
officers who display cooperation and responsiveness to-
ward state and local interests. ICE agents should be held
accountable for their relationships with state and local
partners.

Developing a Professional

Class at the State and Local Level

Taking the 287(g) program to the next level should en-
tail developing a cadre of police officers at virtually every
police agency at the state and local level who specialize in
immigration law enforcement, much as agencies today

have drug, gang, or domestic violence units. This would
mean a small number of officers per agency, say two to
10 officers depending on the size of the department, who
have been fully trained through 287(g).

These officers would serve as liaisons to federal
immigration authorities. They would be knowledgeable
about immigration enforcement and thus could tap im-
migration databases, help their fellow officers navigate a
query with the Law Enforcement Support Center, assess
how best to deal with a given alien in custody, screen
inmates for alien status, and advise prosecutors and de-
tectives on how they might best use immigration law
tools.

This approach would relieve frustration with
ICE limitations, improve cooperation, and add sophisti-
cation to local enforcement actions involving aliens and
immigration offenses. Congress should create a program
similar to the original COPS program, enabling state
and local police agencies to hire more officers and train
a cadre expert in immigration issues. Funding for these
new hires should be shared by federal and state or local
governments.

Conclusion
The 287(g) program has been a welcome addition to U.S.

immigration law. It represents the forward thinking of
serious lawmakers. The program’s success, once congres-
sional advocates helped advance it despite bureaucratic
resistance, has been significant. However, the 287(g)
program could be much bigger, fine-tuned for greater
efficiency and effectiveness, and augmented in ways that
represent maturing. 287(g) has achieved the success it
has is due to sustained commitment from Congress, as
well as the administrative branch waking up a bit to that
promise. State and local jurisdictions are, by and large,
willing to do their part in immigration enforcement.
The gains of 287(g) will certainly be lost if the troubling
change in congressional priority and ICE’s bureaucratic
games persist.
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