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,1�7+(�81,7('�67$7(6�',675,&7�&2857
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&DVH�1R�� �����FY�������/�%/0

25'(5 *5$17,1* '()(1'$17
6�
3$57,$/�027,21�72�',60,66

3HQGLQJ�EHIRUH�WKH�&RXUW�LQ�WKLV�DGPLQLVWUDWLYH�UHYLHZ�DFWLRQ�LV�'HIHQGDQWV¶�

PRWLRQ�WR�GLVPLVV�WZR�RI�WKH�ILYH�FDXVHV�RI�DFWLRQ�SXUVXDQW�WR�)HGHUDO�5XOHV�RI�&LYLO�

3URFHGXUH����E�����DQG����E������ 3ODLQWLIIV�ILOHG�DQ�RSSRVLWLRQ��DQG�'HIHQGDQWV�UHSOLHG��

7KLV�PDWWHU�LV�VXEPLWWHG�RQ�WKH�EULHIV�ZLWKRXW�RUDO�DUJXPHQW�� )RU�WKH�UHDVRQV�VWDWHG�

EHORZ��'HIHQGDQWV¶ SDUWLDO�PRWLRQ�WR�GLVPLVV�LV�*5$17('��

���������
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3ODLQWLIIV��YDULRXV�JURXSV�EDVHG�LQ�$UL]RQD��&DOLIRUQLD��1HZ�0H[LFR��DQG�)ORULGD��

DQ�LQIRUPDO�RUJDQL]DWLRQ�RI�VFLHQWLVWV�DQG�WZR�LQGLYLGXDOV ILOHG�WKLV�DFWLRQ�WR�RSSRVH�

LPPLJUDWLRQ�DQG�DGGUHVV�HQYLURQPHQWDO�LVVXHV DULVLQJ�IURP�LPPLJUDWLRQ� �6HH�)LUVW�

$PHQGHG�&RPSODLQW���)$&���DW�������� 7KH\�DOOHJH�WKDW�'HIHQGDQWV�.LUVWMHQ�1LHOVHQ��

6HFUHWDU\�RI�+RPHODQG�6HFXULW\��DQG�WKH�8QLWHG�6WDWHV�'HSDUWPHQW�RI�+RPHODQG�6HFXULW\�

�FROOHFWLYHO\��'+6���YLRODWHG�WKH�1DWLRQDO�(QYLURQPHQWDO�3ROLF\�$FW� ���8�6�&���������

HW�VHT� ��1(3$����DQG�FRUUHVSRQGLQJ�UHJXODWLRQV�� 1(3$�UHTXLUHV�IHGHUDO�DJHQFLHV�WR�

LGHQWLI\�HQYLURQPHQWDO�LPSDFWV�RI�SURSRVHG�DFWLRQV��FRQVLGHU�DOWHUQDWLYHV�RU�PLWLJDWLQJ�

PHDVXUHV�FDSDEOH�RI�OHVVHQLQJ�WKH�LPSDFW�RQ�WKH�HQYLURQPHQW��DQG�SUHSDUH�D�UHSRUW�

GHWDLOLQJ�WKHVH�FRQVLGHUDWLRQV� 6HH ���8�6�&���������� 1(3$ HVWDEOLVKHG�WKH�&RXQFLO�RQ�

(QYLURQPHQWDO�4XDOLW\���&(4����ZKLFK�SURPXOJDWHV�UHJXODWLRQV�JXLGLQJ�DJHQF\�

FRPSOLDQFH�ZLWK�1(3$¶V�PDQGDWHV�� ,G� &(4�UHJXODWLRQV�SURYLGH�WKDW�DQ�DJHQF\¶V�

HQYLURQPHQWDO�UHSRUW�PD\�WDNH�WKH�IRUP�RI�DQ�(QYLURQPHQWDO�$VVHVVPHQW���($����

(QYLURQPHQWDO�,PSDFW�6WDWHPHQW���(,6����RU�D�)LQGLQJ�RI�1R�6LJQLILFDQW�,PSDFW� 6HH ���

&�)�5������������������������������� 3ODLQWLIIV�DOOHJH�WKDW�LPPLJUDWLRQ�LV�D�PDMRU�FDXVH�

RI�SRSXODWLRQ�JURZWK ZLWK�D�VLJQLILFDQW�LPSDFW�RQ�WKH�HQYLURQPHQW���7KH\�FODLP�WKDW�WKH�

'+6�LV�UHTXLUHG�WR�VXEMHFW�DOO�SURFHHGLQJV�KDYLQJ�WR�GR�ZLWK�LPPLJUDWLRQ�WR D 1(3$�

DQDO\VLV��DQG�LWV IDLOXUH�WR�GR�VR�KDUPHG�3ODLQWLIIV�E\�GHJUDGLQJ�WKH�HQYLURQPHQW���)$& DW

�����

1(3$�LWVHOI�GRHV�QRW�SURYLGH�IRU�MXGLFLDO�UHYLHZ���3ODLQWLIIV�WKHUHIRUH�EURXJKW�VXLW�

SXUVXDQW�WR�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW����8�6�&��������HW��VHT����$3$����ZKLFK�

SURYLGHV�IRU�MXGLFLDO�UHYLHZ�RI�FHUWDLQ�DJHQF\�DFWLRQV�� 6SHFLILFDOO\��WKH\�EULQJ�VXLW�XQGHU�

��8�6�&�����������$���ZKLFK�SURYLGHV�WKDW�D�UHYLHZLQJ�FRXUW�PXVW�³KROG�XQODZIXO�DQG�VHW�

DVLGH�DJHQF\�DFWLRQV��ILQGLQJV��DQG�FRQFOXVLRQV´�ZKLFK�LW�ILQGV�WR�EH�³DUELWUDU\��

FDSULFLRXV��DQ�DEXVH�RI�GLVFUHWLRQ��RU�RWKHUZLVH�QRW�LQ�DFFRUGDQFH�ZLWK�ODZ>�@´

���������
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'+6�PRYHV�WR�GLVPLVV�&RXQW�,�DQG�&RXQW�,, RI�WKH�ILUVW�DPHQGHG�FRPSODLQW��&RXQW�

,�DOOHJHV�WKDW�WKH�'+6�,QVWUXFWLRQ�0DQXDO�RQ�WKH�LPSOHPHQWDWLRQ�RI�1(3$�SURFHGXUHV�

��0DQXDO���YLRODWHV�1(3$�EHFDXVH�LW�GRHV�QRW�UHTXLUH WKDW�LPPLJUDWLRQ�SURJUDPV FRPSO\�

ZLWK�LW� �)$&�DW ����� &RXQW�,,�DOOHJHV�WKDW�WKH�'+6�YLRODWHG�1(3$�E\�IDLOLQJ�WR�HQJDJH�

LQ�1(3$�UHYLHZ�ZLWK�UHVSHFW�WR DFWLRQV�SXUVXDQW�WR�VHYHQ�LPPLJUDWLRQ�VWDWXWHV�SHUWDLQLQJ�

WR�HPSOR\PHQW�EDVHG�LPPLJUDWLRQ��IDPLO\�EDVHG�LPPLJUDWLRQ��ORQJ�WHUP�QRQLPPLJUDQW�

YLVDV��SDUROH��7HPSRUDU\�3URWHFWHG�6WDWXV��UHIXJHHV��DQG�DV\OXP��DQG�EHFDXVH�WKH�'+6�

GLG�QRW�LQLWLDWH�1(3$�FRPSOLDQFH�ZLWK�UHJDUG�WR�WKH�LPPLJUDWLRQ�QRQ�HQIRUFHPHQW�SROLF\�

NQRZQ�DV�'HIHUUHG�$FWLRQ�IRU�&KLOGKRRG�$UULYDOV���'$&$���� �,G��DW �����

,,� ',6&866,21

'+6�PRYHV WR�GLVPLVV�&RXQW�,�IRU�ODFN�RI�MXULVGLFWLRQ�XQGHU�)HGHUDO�5XOH RI�&LYLO�

3URFHGXUH ���E������DQG�&RXQW�,,�IRU�IDLOXUH�WR�VWDWH�D�FODLP�XQGHU�5XOH����E������

+RZHYHU��5XOH����E�����DSSOLHV�WR�WKLV�PRWLRQ�DV�WR�ERWK�FRXQWV�� $OWKRXJK�'HIHQGDQWV�

FKDUDFWHUL]H�WKH�ODFN�RI�ILQDOLW\�RI�WKH�,QVWUXFWLRQ�0DQXDO�FKDOOHQJHG�LQ�&RXQW�,�DV�D�

MXULVGLFWLRQDO�LVVXH��³WKH�IDFW�WKDW�DQ�DJHQF\�GHFLVLRQ�LV�QRW�ILQDO�XQGHU�WKH�$3$�LV�QRW�D�

GHIHFW�LQ�VXEMHFW�PDWWHU�MXULVGLFWLRQ�´� ,GDKR�:DWHUVKHGV�3URMHFW�Y��+DKQ������)��G������

������WK�&LU���������DEURJDWHG�RQ�RWKHU�JURXQGV�E\�:LQWHU�Y��1DWXUDO�5HV��'HI��&RXQFLO��

,QF�������8�6������������ DV�UHFRJQL]HG�LQ�0RQVDQWR�&R��Y��*HHUWVRQ�6HHG�)DUPV������

8�6�������������� 7KH�PRWLRQ�LV WKHUHIRUH FRQVLGHUHG XQGHU�5XOH����E�����DV�WR�ERWK�

FRXQWV�

$�PRWLRQ�WR�GLVPLVV�XQGHU�5XOH����E�����WHVWV�WKH�OHJDO�VXIILFLHQF\�RI�WKH�

FRPSODLQW���6HH�1��6WDU�,QW¶O�Y��$UL]��&RUS��&RPP¶Q�������)��G������������WK�&LU����������

7KH�&RXUW�PD\�GLVPLVV�D�FRPSODLQW�DV�D�PDWWHU�RI�ODZ�HLWKHU�IRU�ODFN�RI�D�FRJQL]DEOH�

OHJDO�WKHRU\�RU�IRU�LQVXIILFLHQW�IDFWV�XQGHU�D�FRJQL]DEOH�WKHRU\���5REHUWVRQ�Y��'HDQ�:LWWHU�

5H\QROGV��,QF�� ����)��G������������WK�&LU����������7KH�&RXUW�PXVW�DVVXPH�WKH�WUXWK�RI�DOO�

IDFWXDO�DOOHJDWLRQV�LQ�WKH�FRPSODLQW�DQG�³FRQVWUXH�WKHP�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�>WKH�

QRQPRYLQJ�SDUW\@�´��*RPSSHU�Y��9,6;��,QF�� ����)��G������������WK�&LU����������³:KLOH�D�
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FRPSODLQW�DWWDFNHG�E\�D�5XOH����E�����PRWLRQ�WR�GLVPLVV�GRHV�QRW�QHHG�GHWDLOHG�IDFWXDO�

DOOHJDWLRQV��D�SODLQWLII¶V�REOLJDWLRQ�WR�SURYLGH�WKH�JURXQGV�RI�KLV�HQWLWOHPHQW�WR�UHOLHI�

UHTXLUHV�PRUH�WKDQ�ODEHOV�DQG�FRQFOXVLRQV��DQG�D�IRUPXODLF�UHFLWDWLRQ�RI�WKH�HOHPHQWV�RI�D�

FDXVH�RI�DFWLRQ�ZLOO�QRW�GR�´��%HOO�$WO��&RUS��Y��7ZRPEO\������8�6������������������

�LQWHUQDO�FLWDWLRQV�DQG�TXRWDWLRQ�PDUNV�RPLWWHG����,QVWHDG��WKH�DOOHJDWLRQV�³PXVW�EH�

HQRXJK�WR�UDLVH�D�ULJKW�WR�UHOLHI�DERYH�WKH�VSHFXODWLYH�OHYHO�´��,G�

8QOHVV��DJHQF\�DFWLRQ�LV�FRPPLWWHG�WR�DJHQF\�GLVFUHWLRQ�E\�ODZ��WKH�$3$�DOORZV�

IRU�MXGLFLDO�UHYLHZ����$�SHUVRQ�VXIIHULQJ�OHJDO�ZURQJ�EHFDXVH�RI�DJHQF\�DFWLRQ��RU�

DGYHUVHO\�DIIHFWHG�RU�DJJULHYHG�E\�DJHQF\�DFWLRQ�ZLWKLQ�WKH�PHDQLQJ�RI�D�UHOHYDQW�VWDWXWH��

LV�HQWLWOHG�WR�MXGLFLDO�UHYLHZ�WKHUHRI������8�6�&���������D������������1RW�HYHU\�DJHQF\�

DFWLRQ�LV�VXEMHFW�WR�MXGLFLDO�UHYLHZ���:KHQ��DV�KHUH��WKH�XQGHUO\LQJ�VWDWXWH�GRHV�QRW�

SURYLGH�DGHTXDWH�UHPHG\�LQ�FRXUW��D��ILQDO�DJHQF\�DFWLRQ� LV�UHYLHZDEOH���,G��� ������7KH�

VFRSH�RI�MXGLFLDO�UHYLHZ�LV�OLPLWHG�WR��FRPSHO>OLQJ@ DJHQF\�DFWLRQ�XQODZIXOO\�ZLWKKHOG�RU�

XQUHDVRQDEO\�GHOD\HG��DQG >�@�KROG>LQJ@ XQODZIXO�DQG�VHW>WLQJ@ DVLGH��FHUWDLQ NLQGV�RI�

DJHQF\�DFWLRQV��ILQGLQJV��DQG�FRQFOXVLRQV���,G� ��������

$� &RXQW�,

3ODLQWLIIV�DUJXH�WKDW�WKH�0DQXDO�LV�VXEMHFW�WR�MXGLFLDO�UHYLHZ�DV�ILQDO�DJHQF\�DFWLRQ�

XQGHU���8�6�&������ ZKLFK�LV��DUELWUDU\��FDSULFLRXV��DQ�DEXVH�RI�GLVFUHWLRQ��RU�RWKHUZLVH�

QRW�LQ�DFFRUGDQFH�ZLWK�ODZ��XQGHU���8�6�&�����������$����7KH�SDUWLHV�GLVDJUHH�ZKHWKHU�

WKH�0DQXDO�UHSUHVHQWV�ILQDO�DJHQF\�DFWLRQ���$�WZR�SDUW�WHVW�GHWHUPLQHV ZKHWKHU�DQ�DJHQF\�

DFWLRQ�LV ILQDO XQGHU�WKH�$3$��³>I@LUVW��WKH�DFWLRQ�PXVW�PDUN�WKH�FRQVXPPDWLRQ�RI�WKH�

DJHQF\¶V�GHFLVLRQPDNLQJ�SURFHVV�������>D@QG�VHFRQG��WKH�DFWLRQ�PXVW�EH�RQH�E\�ZKLFK�

ULJKWV�RU�REOLJDWLRQV�KDYH�EHHQ�GHWHUPLQHG��RU�IURP�ZKLFK�OHJDO�FRQVHTXHQFHV�ZLOO�IORZ�´�

%HQQHWW�Y��6SHDU������8�6�������������������� �LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�FLWDWLRQV�

RPLWWHG�� 7KH�IRFXV�LV��RQ�WKH�SUDFWLFDO�DQG�OHJDO�HIIHFWV�RI�WKH�DJHQF\�DFWLRQ����2U�

1DWXUDO�'HVHUW�$VV¶Q�Y��8�6��)RUHVW�6HUYLFH������)��G������������WK�&LU�����������,W�LV�WKH�

���������
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HIIHFW�RI�WKH�DFWLRQ�DQG�QRW�LWV�ODEHO�WKDW�PXVW�EH�FRQVLGHUHG����,G� DW������LQWHUQDO�

TXRWDWLRQ�PDUNV�DQG�FLWDWLRQ�RPLWWHG��

$Q�DJHQF\�DFWLRQ�TXDOLILHV�DV�WKH�³FRQVXPPDWLRQ�RI�WKH�DJHQF\¶V�GHFLVLRQPDNLQJ�

SURFHVV´�ZKHQ�LW�UHSUHVHQWV�WKH�DJHQF\¶V��ODVW�ZRUG�LQ�WKH�PDWWHU��LQ�WKH�VHQVH�WKDW��DQ�

DFWLRQ�LV�ILQDO�DQG�LV�ULSH�IRU�MXGLFLDO�UHYLHZ���DV�RSSRVHG�WR��PHUHO\�WHQWDWLYH�RU�

LQWHUORFXWRU\�LQ�QDWXUH����,G��DW������LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�FLWDWLRQV�RPLWWHG����)RU�

H[DPSOH��WKH�)RUHVW�6HUYLFH�DQQXDO�RSHUDWLQJ�LQVWUXFWLRQV�LVVXHG�WR�WKH�KROGHUV�RI�FDWWOH�

JUD]LQJ�SHUPLWV�VDWLVILHG�SURQJ�RQH�RI�%HQQHWW EHFDXVH�WKH\�VHW��WKH�SDUDPHWHUV�IRU�WKH�

XSFRPLQJ�JUD]LQJ�VHDVRQ�DQG�������LPSRVH>G@�OHJDO�FRQVHTXHQFHV�RQ�WKH�>JUD]LQJ@�SHUPLW�

KROGHU�� ,G��DW������VHH�DOVR�LG��DW�������7KH�JUD]LQJ�SHUPLWV�E\�WKHPVHOYHV�ZHUH�QRW�

HQRXJK���6HH�LG��DW�������$V�SURYLGHG�LQ�WKH�SHUPLWV��WKH KROGHUV ZHUH�VXEMHFW�WR�WHUPV�DQG�

FRQGLWLRQV��LQFOXGLQJ�WKH�)RUHVW�3ODQ�DQG�IHGHUDO�HQYLURQPHQWDO�UHTXLUHPHQWV���,G� 7KH�

DQQXDO�RSHUDWLQJ�LQVWUXFWLRQV LQVWUXFWHG�WKH�SHUPLW�KROGHUV�KRZ�WKRVH�VWDQGDUGV�DIIHFWHG

WKHLU�LQGLYLGXDO�JUD]LQJ�RSHUDWLRQV�WKDW�VHDVRQ��LQFOXGLQJ�WKH�VWDUW�GDWH�RI�JUD]LQJ�LQ�WKH�

DUHD�DQG�KRZ�PXFK�JUD]LQJ�SDUWLFXODU�SDVWXUHV�LQ�D�JLYHQ�DOORWPHQW�FDQ�VXVWDLQ�WKDW�

VHDVRQ���,G��DW������������$OWKRXJK�WKH�)RUHVW�6HUYLFH�KDG�LVVXHG�SHUPLWV��WKH�DQQXDO�

RSHUDWLQJ�LQVWUXFWLRQV�FRQVXPPDWHG�LWV�GHFLVLRQPDNLQJ�SURFHVV�UHJDUGLQJ�WKH�H[WHQW��

OLPLWDWLRQ�DQG�RWKHU�UHVWULFWLRQV�RQ�WKH�SHUPLW�KROGHUV
�ULJKWV�XQGHU�WKH�SHUPLW� ,G� DW�����

%\�FRQWUDVW��WKH�0DQXDO�GRHV�QRW�UHSUHVHQW�WKH�'+6
�ILQDO�GHFLVLRQ�UHJDUGLQJ�

1(3$�UHYLHZ���,W�HVWDEOLVKHV�WKH�SURFHGXUHV�IRU�HQVXULQJ�'+6
�FRPSOLDQFH�ZLWK�1(3$��

6HH����)HG��5HJ������������������1RY��������������7KH�0DQXDO�LQIRUPV�DJHQF\�

HPSOR\HHV�RI�ZKDW�WR�FRQVLGHU�LQ�HYDOXDWLQJ�D SURJUDP�XQGHU�1(3$��SURYLGHV�JXLGDQFH�

RQ�ZKLFK�'+6�DFWLRQV�1(3$�DSSOLHV�WR��DQG�VHWV�IRUWK�SURFHGXUHV�IRU�1(3$¶V�

LPSOHPHQWDWLRQ�� �)$&�([����DW������������� ,W�GRHV�QRW�PDNH�DQ\�GHFLVLRQ���,W�LV�D�

�GHFLVLRQ�PDNLQJ�WRRO��WR�EH�XVHG��SULRU�WR�PDNLQJ�GHFLVLRQV�����,G��DW�������7KH�0DQXDO�

WKHUHIRUH�GRHV�QRW�PHHW�WKH�ILUVW�SURQJ�RI�%HQQHWW� )RU�WKLV�UHDVRQ�DORQH��WKH�0DQXDO�LV�

QRW��ILQDO�DJHQF\�DFWLRQ���DQG�&RXQW�,�LV�GLVPLVVHG�RQ�WKLV�JURXQG�
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$OWHUQDWLYHO\��&RXQW�,�LV�GLVPLVVHG�EHFDXVH�LW�DOVR�GRHV�QRW�PHHW�WKH�VHFRQG�SURQJ�

RI�%HQQHWW���$Q�DJHQF\�DFWLRQ�PHHWV�WKH�VHFRQG�SURQJ �LI�WKH�DFWLRQ�LV�RQH�E\�ZKLFK�

ULJKWV�RU�REOLJDWLRQV�KDYH�EHHQ�GHWHUPLQHG��RU�IURP�ZKLFK�OHJDO�FRQVHTXHQFHV�ZLOO�IORZ����

2U��1DWXUDO�'HVHUW�$VVRF�� ����)��G�DW������TXRWLQJ�%HQQHWW������8�6��DW��������7KHUH�DUH�

�VHYHUDO�DYHQXHV��IRU�PHHWLQJ�WKLV�HOHPHQW��LQFOXGLQJ�ZKHQ�DGPLQLVWUDWLYH�DFWLRQV�

�LPSRVH�DQ�REOLJDWLRQ��GHQ\�D�ULJKW��RU�IL[�VRPH�OHJDO�UHODWLRQVKLS�DV�D�FRQVXPPDWLRQ�RI�

DGPLQLVWUDWLYH�SURFHVV���RU�KDYH��D�GLUHFW�DQG�LPPHGLDWH�HIIHFW�RQ�WKH�GD\�WR�GD\�

EXVLQHVV�RI�WKH�VXEMHFW�SDUW\��RU�KDYH��WKH�VWDWXV�RI�ODZ�RU�FRPSDUDEOH�OHJDO�IRUFH��DQG�

ZKHWKHU�LPPHGLDWH�FRPSOLDQFH�ZLWK�LWV�WHUPV�LV�H[SHFWHG����,G� DW���������LQWHUQDO

TXRWDWLRQ�PDUNV��HOOLSVHV�DQG�FLWDWLRQV�RPLWWHG����,Q�%HQQHWW DQ�DJHQF\�RSLQLRQ�UHJDUGLQJ�

WKH�LPSDFW�RI�D�SURSRVHG�UHVHUYRLU�SURMHFW�RQ�HQGDQJHUHG�ILVK�PHW�WKLV�HOHPHQW EHFDXVH��

DOWKRXJK�LW�GLG�QRW�FRQFOXVLYHO\�GHWHUPLQH�KRZ�WKH�SURMHFW�ZRXOG�EH�FDUULHG�RXW��LW�DOWHUHG�

WKH�OHJDO�UHJLPH�E\�DXWKRUL]LQJ�WKH�DJHQF\�WR�WDNH�HQGDQJHUHG�VSHFLHV�RQO\�LI�LW�FRPSOLHG�

ZLWK�FRQGLWLRQV�VHW�IRUWK�LQ�WKH�RSLQLRQ�� %HQQHWW������8�6��DW������ ,Q�2UHJRQ�1DWXUDO�

'HVHUW�$VVRFLDWLRQ WKH�DQQXDO�RSHUDWLQJ�LQVWUXFWLRQV�PHW�WKLV�HOHPHQW EHFDXVH�WKH\�ZHUH�

ELQGLQJ�RQ�WKH�SHUPLW�KROGHUV��LI�WKH�SHUPLW�KROGHUV�GLG�QRW�FRPSO\�ZLWK�WKH�WHUPV�RI�WKH�

DQQXDO�RSHUDWLQJ�LQVWUXFWLRQV��WKH�DJHQF\�FRXOG�UHVWULFW�WKHLU�SHUPLWV�� ����)��G�DW�����

+HUH��WKH�0DQXDO�GRHV�QRW�LPSRVH�DQ\�REOLJDWLRQV�RU�FRQVHTXHQFHV�RQ�WKH�'+6�

WKDW�DUH�QRW�DOUHDG\�LPSRVHG�E\�1(3$ LWVHOI��EXW�RQO\�SURYLGHV�D�SURFHGXUDO�IUDPHZRUN�

IRU�FRPSOLDQFH�ZLWKRXW�LPSRVLQJ�FRQVHTXHQFHV�IRU�YLRODWLQJ�WKH�0DQXDO
V�JXLGHOLQHV��

�6HH�JHQHUDOO\�)$&�([�������$Q\�OHJDO�FRQVHTXHQFHV�DUH�VHW�IRUWK�LQ�1(3$��SURYLGHG�WKDW�

IDLOXUH�WR�IROORZ�WKH�0DQXDO
V�SURYLVLRQV�DOVR�YLRODWHG�1(3$���$FFRUGLQJO\��WKH�0DQXDO�

GRHV�QRW�PHHW�WKH�VHFRQG�UHTXLUHPHQW�RI�%HQQHWW
V �ILQDO�DJHQF\�DFWLRQ��GHILQLWLRQ�

$OWHUQDWLYHO\��3ODLQWLIIV�FRQWHQG�WKDW�WKH�0DQXDO�TXDOLILHV�DV�D�UXOH�XQGHU���8�6�&��

� �������� 6HFWLRQ����������ZKLFK�GHILQHV��DJHQF\�DFWLRQ��LQFOXGHV��DJHQF\�UXOH��DV�DQ�

H[DPSOH�RI�DJHQF\�DFWLRQ��KRZHYHU��LW�GRHV�QRW�GHILQH��ILQDO�DJHQF\�DFWLRQ����7KH�

GHILQLWLRQ�RI��ILQDO�DJHQF\�DFWLRQ��LV�VHW�IRUWK�LQ�%HQQHWW���)RU�WKH�UHDVRQV�VWDWHG�DERYH��
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WKH�0DQXDO�GRHV�QRW�PHHW�WKH�GHILQLWLRQ�RI�ILQDO�DJHQF\�DFWLRQ���7KH�$3$�WKHUHIRUH�GRHV�

QRW�SURYLGH�IRU�MXGLFLDO�UHYLHZ���'HIHQGDQWV
�PRWLRQ�WR�GLVPLVV�&RXQW�, LV�JUDQWHG�

%� &RXQW�,,

,Q�&RXQW�,,��3ODLQWLIIV�VHHN�MXGLFLDO�UHYLHZ�RI�VHYHQ�LPPLJUDWLRQ�VWDWXWHV�SHUWDLQLQJ�

WR�HPSOR\PHQW�EDVHG�LPPLJUDWLRQ��IDPLO\�EDVHG�LPPLJUDWLRQ��ORQJ�WHUP�QRQLPPLJUDQW�

YLVDV��SDUROH��7HPSRUDU\�3URWHFWHG�6WDWXV��UHIXJHHV��DQG�DV\OXP��DQG�'$&$��DQ�

LPPLJUDWLRQ�QRQ�HQIRUFHPHQW�SROLF\�RI�WKH�'+6���3ODLQWLIIV�VHHNV�UHYLHZ�XQGHU���8�6�&��

���������$���ZKLFK�DOORZV�UHYLHZ�RI�ILQDO�DJHQF\�DFWLRQ ZKLFK�LV��IRXQG�WR�EH >�@�

DUELWUDU\��FDSULFLRXV��DQ�DEXVH�RI�GLVFUHWLRQ��RU�RWKHUZLVH�QRW�LQ�DFFRUGDQFH�ZLWK�ODZ���

DQG���8�6�&�����������ZKLFK�PD\�DSSO\�WR��FRPSHO�DJHQF\�DFWLRQ�XQODZIXOO\�ZLWKKHOG�RU�

XQUHDVRQDEO\�GHOD\HG��� 3ODLQWLIIV�SURFHHG�RQ�WKH�WKHRU\�WKDW�WKH�VHYHQ�VWDWXWHV�DQG�WKH�

QRQ�HQIRUFHPHQW�SROLF\�DUH�VXEMHFW�WR�MXGLFLDO�UHYLHZ�EHFDXVH�WKH\�DUH��SURJUDPV�

UHTXLULQJ��SURJUDPPDWLF�HQYLURQPHQWDO�DQDO\VLV���VXFK�DV�3(,6�XQGHU����&�)�5����

��������E��������6HH )$&�DW�������

$V�ZLWK�&RXUW�,��RQO\�D ³ILQDO�DJHQF\�DFWLRQ´ LV�VXEMHFW�WR�MXGLFLDO�UHYLHZ�DQG�

UHPHG\� /XMDQ�Y��1DW
O�:LOGOLIH�)HGHUDWLRQ� ����8�6������������������ 1RUWRQ�Y��6��8WDK�

:LOGHUQHVV�$OOLDQFH������8�6������������������ 8�6�&�������������������� 7R�VWDWH�D�

FODLP��3ODLQWLIIV PXVW�VKRZ�WKDW�WKH\�DUH�FKDOOHQJLQJ DQ��DJHQF\�DFWLRQ��� 6HH�/XMDQ������

8�6��DW�������������� ,Q�DGGLWLRQ�WR�EHLQJ��ILQDO���WKH�DFWLRQ�PXVW�EH��FLUFXPVFULEHG���

�GLVFUHWH���RU ³SDUWLFXODU�´ 1RUWRQ������8�6��DW�����/XMDQ� ����8�6� DW�������7KLV�

OLPLWDWLRQ��SUHFOXGHV��������EURDG�SURJUDPPDWLF�DWWDFN>V�@���1RUWRQ� ����8�6��DW������

3ODLQWLIIV�³FDQQRW�VHHN�ZKROHVDOH LPSURYHPHQW�RI�>D�JRYHUQPHQW@�SURJUDP�E\�FRXUW�

GHFUHH��UDWKHU�WKDQ�LQ�WKH�RIILFHV�RI�WKH�'HSDUWPHQW�RU�WKH�KDOOV�RI�&RQJUHVV��ZKHUH�

SURJUDPPDWLF�LPSURYHPHQWV�DUH�QRUPDOO\�PDGH�´�/XMDQ� ����8�6��DW�����HPSKDVLV�LQ�

RULJLQDO��� 7KHVH�OLPLWDWLRQV�DUH�WKH�VDPH��ZKHWKHU�$3$�UHYLHZ�LV�VRXJKW�XQGHU���8�6�&��

� �������$� RU�� ���������1RUWRQ������8�6��DW�������

���������
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:KDW�3ODLQWLIIV�SURSRVH�KHUH�LV�EURDG�SURJUDPPDWLF�UHYLHZ�RI�'+6�DFWLRQV�XQGHU�

VHYHQ�LPPLJUDWLRQ�VWDWXWHV�DQG�D�QRQ�HQIRUFHPHQW�SROLF\�UHODWLYH�WR�LWV�1(3$�

REOLJDWLRQV���7KLV�LV�SUHFLVHO\�WKH�W\SH�RI�$3$�UHYLHZ�WKDW�ZDV�UHMHFWHG�LQ�/XMDQ�DV�QRW�

FRQVWLWXWLQJ�WKH�UHTXLVLWH��ILQDO�DJHQF\�DFWLRQ����6HH�����)��G�DW����������3ODLQWLIIV�WDUJHW�

ZKROH�FDWHJRULHV�RI�'+6�DFWLRQV��HDFK�RI�ZKLFK�LQFOXGHV�PDQ\�UHJXODWLRQV�DQG�SROLF\�

PHPRUDQGD� �)$&�([����DW���������2SS
Q�DW�������� $OWKRXJK�3ODLQWLIIV�LGHQWLILHG�

UHJXODWLRQV�ZLWKLQ�WKHVH�FDWHJRULHV��DV�LQ�/XMDQ� WKH\�DUH�VWLOO�FKDOOHQJLQJ�WKH�FRQWLQXLQJ�

DQG�HYROYLQJ�RSHUDWLRQV�RI�WKH�'+6�� )XUWKHU��WKH�FODLP�WKDW�'+6�IDLOHG�WR�HQJDJH�LQ�

1(3$�UHYLHZ�DULVHV�IURP�DQ�DOOHJHG�³JHQHUDO�GHILFLHQF\�LQ�FRPSOLDQFH�´�VLPLODU�WR�WKH�

FKDOOHQJHV�IRXQG�ODFNLQJ�LQ�/XMDQ DQG�1RUWRQ�

3ODLQWLIIV�GR�QRW�VHHN�UHYLHZ�RI�DQ��DJHQF\�DFWLRQ��EHFDXVH�WKH\�VHHN�UHYLHZ�RI�

HQWLUH�RSHUDWLRQV�ZKLFK�DUH��FRQWLQXLQJ��DQG�WKXV�FRQVWDQWO\�FKDQJLQJ��� /XMDQ� ����8�6�

DW�����	�Q�����0XFK�OHVV�DUH�WKHVH�'+6�RSHUDWLRQV�ILQDO�LQ�WHUPV�RI�EHLQJ�ULSH�IRU�MXGLFLDO�

UHYLHZ����>7@KH�IODZV�LQ�WKH�HQWLUH�
SURJUDP
�FRQVLVWLQJ�SULQFLSDOO\�RI�WKH�PDQ\�LQGLYLGXDO�

DFWLRQV�������DQG�SUHVXPDEO\�DFWLRQV�\HW�WR�EH�WDNHQ�DV�ZHOO�FDQQRW�EH�ODLG�EHIRUH�WKH�

FRXUWV�IRU�ZKROHVDOH�FRUUHFWLRQ�XQGHU�WKH�$3$>�@���,G� DW����������-XGLFLDO�UHYLHZ�XQGHU�

WKH�$3$�LV�OLPLWHG�WR��ILQDO�DJHQF\�DFWLRQ���ZKLFK�W\SLFDOO\�UHTXLUHV��FDVH�E\�FDVH�

DSSURDFK�� ,G� DW�������7KH��VZHHSLQJ�DFWLRQV��3ODLQWLIIV GHVLUH �DUH�IRU�WKH�RWKHU�

EUDQFKHV�� ,G� $FFRUGLQJO\��'+6�RSHUDWLRQV�XQGHU�VHYHQ�LPPLJUDWLRQ�VWDWXWHV�DQG�

'$&$�DUH�QRW�UHYLHZDEOH�XQGHU�WKH�$3$�

$OWHUQDWLYHO\��3ODLQWLIIV�PDLQWDLQ�WKDW�WKH�VHYHQ�LPPLJUDWLRQ�VWDWXWHV�DQG�'$&$�

DUH�³SURJUDPV´�XQGHU����&�)�5������������E������ZKLFK�UHTXLUHV WKH�'+6�WR�SUHSDUH�D�

3(,6���+RZHYHU��WKH�GHFLVLRQ�ZKHWKHU�D�VHW�RI�DJHQF\�DFWLRQV�LV�D�³SURJUDP´�IRU�ZKLFK�

1(3$�DQDO\VLV�LV�UHTXLUHG�LV�OHIW�WR�WKH�DJHQF\
V�GLVFUHWLRQ� .OHSSH�Y��6LHUUD�&OXE������

8�6������������������� $�FRXUW�FDQQRW�RUGHU DQ�DJHQF\�XQGHU�WKH�$3$�WR�SHUIRUP�D�

GLVFUHWLRQDU\�DFW���1RUWRQ������8�6��DW���������$�FRXUW�FDQ�RQO\�FRPSHO�D�OHJDOO\�UHTXLUHG�

���������
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QRQ�GLVFUHWLRQDU\�DFW���,G� -XGLFLDO�UHYLHZ�RI�'+6¶ GHWHUPLQDWLRQ�QRW�WR�FRQGXFW�D�3(,6�

LV�WKHUHIRUH�QRW�DSSURSULDWH� 'HIHQGDQW
V�PRWLRQ�LV�WKHUHIRUH�JUDQWHG�DW�WR�&RXUW�,,�

&� /HDYH�WR�$PHQG

)LQDOO\��WKH�&RXUW�FRQVLGHUV�ZKHWKHU�3ODLQWLIIV�VKRXOG�EH�JUDQWHG�OHDYH�WR�DPHQG�

&RXQWV�,�DQG�,,���6HH�(EQHU�Y��)UHVK��,QF�������)��G������������WK &LU�������� 5XOH����

DGYLVHV�OHDYH�WR�DPHQG�VKDOO�EH�IUHHO\�JLYHQ�ZKHQ�MXVWLFH�VR�UHTXLUHV��)HG��5��&LY��3��

���D������³7KLV�SROLF\�LV�WR�EH�DSSOLHG�ZLWK�H[WUHPH�OLEHUDOLW\�´�(PLQHQFH�&DSLWDO��//&�Y��

$VSHRQ��,QF�������)��G��������������WK�&LU���������LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�FLWDWLRQ�

RPLWWHG��
,Q�WKH�DEVHQFH�RI�DQ\�DSSDUHQW�RU�GHFODUHG�UHDVRQ�± VXFK�DV�XQGXH�GHOD\��EDG�
IDLWK�RU�GLODWRU\�PRWLYH�RQ� WKH�SDUW�RI� WKH�PRYDQW�� UHSHDWHG� IDLOXUH� WR�FXUH�
GHILFLHQFLHV� E\� DPHQGPHQWV� SUHYLRXVO\� DOORZHG�� XQGXH� SUHMXGLFH� WR� WKH�
RSSRVLQJ� SDUW\� E\� YLUWXH� RI� DOORZDQFH� RI� WKH� DPHQGPHQW�� IXWLOLW\� RI� WKH�
DPHQGPHQW�� HWF��± WKH� OHDYH� VRXJKW� VKRXOG�� DV� WKH� UXOHV� UHTXLUH�� EH� IUHHO\�
JLYHQ��

)RPDQ�Y��'DYLV������8�6�������������������'LVPLVVDO�ZLWKRXW�OHDYH�WR�DPHQG�LV�QRW�

DSSURSULDWH�XQOHVV�LW�LV�FOHDU�WKH FRPSODLQW�FDQQRW�EH�VDYHG�E\�DPHQGPHQW��6HH�LG�

%HFDXVH�DPHQGPHQW�RI�&ODLPV�,�DQG�,,�ZRXOG�EH�IXWLOH��OHDYH�WR�DPHQG�LV�GHQLHG�

,,,� &21&/86,21

'HIHQGDQW
V�PRWLRQ�IRU�SDUWLDO�GLVPLVVDO�LV�JUDQWHG���&RXQWV�,�DQG�,,�DUH�GLVPLVVHG�

ZLWKRXW�OHDYH�WR�DPHQG�

,7�,6�62�25'(5('�

'DWHG���6HSWHPEHU���������


